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With the volume of Federal problems 
showing new signs of accelerated 
growih, the prudent lawyer considers 
these days of opportunity. Opportunity 
to better serve his clients, and in so 
doing to better serve himself. The pru- 
dent lawyer knows he cannot ignore 
“the other half of the law”. 


The lawyer's reputation affects 
his practice 


In no other profession is personal repu- 
tation as important as it is in the prac- 
tice of law. The lawyer who has equip- 
ped himself to completely protect his 
clients has an enviable reputation. 
The lawyer who uses Federal publica- 
tions is highly regarded in any com- 
munity, large or small, everywhere in 
America. 


The TREND towards increasing Federal 
problems is by now unmistakably es- 
tablished. 


The OPPORTUNITY for increased bene- 
fits to both client and lawyer is at hand. 


We want to send you information about 
the books that can he!p you, so write 
for details now. 
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@ AN INTERESTING BIT OF HISTORY is revealed in a composite 
photograph of the Bench and Bar of Florida of 1899 pre- 
sented to the headquarters office this month byA. B. 
Angle of Tampa. There were 265 lawyers and judges in Flor- 
ida at that time, predominantly located in North and 
Central Florida with a few practicing in the earliest 
established cities of South Florida. Jacksonville led the 
list with 69, followed by Tampa with 29, Pensacola with 
28, Gainesville and Tallahassee with 14 each. Live Oak had 
12; Key West 9; Orlando and Palatka, 8 each; Ocala and 
DeLand, 7 each; Miami 6; Jasper, Marianna and Titusville, 
5 each; Madison, Bartow and Chipley, 4 each; St. Augus- 
tine, Monticello and DeFuniak Springs, 3 each; Bronson, 
Fernandina, St. Petersburg, Starke, Leesburg, and Milton, 
2 each; and one in Sanford, Fort Pierce, Eustis, Braden- 
ton, Arcadia, and West Palm Beach. Two were women. 


@ HENDRY COUNTY recently became the first county in Flor- 
ida to have 100% lawyer participation in the Bar Center 
program! Yes, you're correct, there are just three lawyers 
in Hendry County, but all three, Carlos R. Ruby, Harry Poe 
Johnson, and Fred C. Sikes are setting the pace in their 
support of a permanent center for Florida lawyers. Con- 
gratulations, gentlemen. Over $150,000 has been pledged to 
The Florida Bar Center as the personal solicitation phase 
of the drive commences. 


@ HANDBOOKS FOR LEGAL SECRETARIES . .. Your secretary 
will find helpful a handbook being published for indi- 
vidual states under the direction of the National Associa- 
tion of Legal Secretaries. It offers suggestions for 
greater efficiency in the law office and includes actual 
forms for preparation of legal documents under the laws 

| of respective states. Inquiries may be addressed to Mrs. 

Anita L. Leigh, N.A.L.S. President, 6953 Columbia Place, 

University City 30, Missouri. 


| @ JUNIOR BAR PRESIDENT James Lawrence King of Miami Beach 
has been named to the Board of Control by Governor Farris 
Bryant. St. Petersburg lawyer, Baya M. Harrison, Jr., is 
chairman of this board which governs the activities of the 
institutions of higher learning in Florida. 


(Continued on page 167) 
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CALENDAR OF LEGAL EVENTS 
1964 


March 20-21—1lth Annual Law Institute, "Administration of 


Justice," Florida A&M University. 


March 3l-April 5-—VIIIth Congress of the International Asso- 
ciation of Democratic Lawyers, Budapest. 


April 23-25"Charitable Organizations Under the Internal 
Revenue Code" conducted by Joint Committee on 
Continuing Legal Education of the American Law 
Institute, A.B.A., Washington, D.C. 


April 15-17-—Inter-American Air Law Conference, University of 
Miami. 


April 17-19-—Florida Association of Legal Secretaries Annual 
Convention, Colonial Inn, St. Petersburg Beach. 


May 3-8-19th Annual Tax Conference, University of Miami. 


May 5-9—Annual Convention of The Florida Bar, Americana 
Hotel, Miami Beach. 


May 20-23—American Law Institute, Washington, D. C. 
July 2-4—Convention, National Association of Defense 
Lawyers in Criminal Cases, Hotel America, Houston, 


Texas. 


July 20-August 1—Fourth Program of Instruction for Lawyers, 
Harvard Law School, Cambridge, Mass. 


August 10-14—ABA Annual Meeting, New York, N. Y. 


August 11-Florida Bar Breakfast, Grand Ballroom West of 
Waldorf Hotel, New York City, 8 a.m. 


(Official announcements concerning events of regional and statewide interest to 
members of The Florida Bar will be entered on the calendar, as space permits.) 
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We specialize 


in locating 


Missing Heirs 


LT 


to Estates 


We shall be pleased 
to analyze heirship problems 
WITHOUT OBLIGATION 


Send for 
complimentary 
brochure and 
genealogical 
chart 


ALTSHULER GENEALOGICAL SERVICE 


Chomber of Commerce Bldg. 


Miami, Florida 
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THE COVER 


ative Floridian Richard William Ervin took the oath as Justice of the Su- 

preme Court of Florida on January 17, 1964, to complete the term of the 
late Justice Glenn Terrell. When appointed by Governor Farris Bryant, Jus- 
tice Ervin was completing his 14th year as Attorney General of Florida. 
Born in Carrabelle on January 26, 1905, he attended school in several 
Florida counties where his father served as principal. He was graduated 
from the University of Florida College of Law in 1927 and practiced law 
in Pinellas, Lee and Putnam counties. In 1935 he began his public service 
career as attorney for the State Road Department, later as Assistant At- 
torney General, Secretary of the Florida Railroad Commission, attorney 
for the Overseas Road and Toll Bridge District, attorney for the Department 
of Public Safety, and was elected Attorney General in 1948. His position 
there was distinguished by the publication of the first original revision of 
the Florida Statutes since 1941, and by his drive to rid the state of or- 
ganized bookmaking and illegal gambling activities. 
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Prime Importance 


Director 
Continuing Legal Education 
The Florida Bar 

. . . the purpose of this letter is to 
tell you that I could not express more 
strongly my feeling that continued 
legal education is and should be of 
absolute prime importance with The 
Florida Bar. 

The two volumes that have been 
put out are excellent and I know that 
the Civil Practice Courses are ex- 
tremely important to all practitioners. 
I can’t see how any member of The 
Florida Bar could fail to take note of 
their importance. I thought you might 
be interested in my point of view on 
this program. 

Yours very truly, 
Rosert J. O’TooLe 
Presiding Judge 

Broward Court of Record 


Dues From Servicemen 


The Florida Bar 
Tallahassee, Florida 
Gentlemen: 

I am constrained to include with 
my check for $25.00 a few comments 
in connection with the collection of 
dues from members of The Florida 
Bar serving obligated tours of active 
duty with the Armed Forces. 

Consonant with the unquestionable 
principle that the practice of law is a 
privilege, not a right, and that the ex- 
ercise of that privilege may be conting- 
ent upon certain prerequisites, among 
which is the payment of dues to the 
integrated bar, I do not quarrel with 
the propriety of such exactions as they 
may apply to attorneys practicing their 
profession within the State of Florida, 
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or voluntarily practicing in other juris- 
dictions. It is my conviction, however, 
that where the practice of law in Flor- 
ida is precluded by virtue of required 
military service, the payment of annu- 
al dues should be waived, or substan- 
tially reduced to a token payment, as 
is the practice of the integrated bars in 
many of our sister states. 
With the check accompanying this 
letter, the total dues paid by me is 
$75.00 since my admission to the bar 
in November 1962. I have yet to prac- 
tice law in the State of Florida. I am 
convinced that when voung Florida 
lawyers are in the service of their 
country, they should be forgiven the 
added burden of bar dues, at least so 
long as they serve an obligated tour. It 
strikes me that this practice would not 
only be more equitable, but also, and 
more important, more in keeping with 
the traditions of patriotism and service 
which are shared by the organized bar 
of Florida, and the United States 
Armed Forces. 
Sincerely, 
GLENN M. WoopwortH 
Ist Lt., JAGC 

Executive Director 

The Florida Bar 

Dear Mr. Cassedy: 

Last week, your fine President, Del- 
bridge L. Gibbs, Esq., addressed the 
Memphis and Shelby County Bar As- 
sociation. He was terrific! It makes one 
more proud to be a lawyer after hear- 
ing an address like that! 

Would you please be kind enough 
to send me sample copies of all the 
public relations pamphlets which Mr. 
Gibbs exhibited to us . . . Assuring you 
of my appreciation . . . I remain 

Sincerely, 
JoHN PAuL JONES 
Memphis, “Fennessee 
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Let Automatic Dialers Take Over for You 


Select the one that fits your needs best. The Rapi- 
dial*, at the top, stores up to 290 numbers on mag- 
netic memory tape. You just rotate the selector 
knob to the name, and press the start bar. The 
number is dialed automatically. 

The Card Dialer telephone uses coded plastic 
cards, so the quantity of numbers it will dial auto- 
matically is unlimited. File the cards alphabetic- 
ally in the back of the set. When you want to make 
a call, just pick out the card, push it in the slot and 
press the start bar. So simple, and so time-saving. 

If you call the same numbers often, automatic 
dialers can be a big help to you. For details, just 
call your Telephone Company Business Office. 


*Registered Trademark 
of McGraw-Edison Co Ss ou t a er BN B e { | 
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A Lesson for Lawyers from the Newspapers 


It is probably not generally known that the President of The Flor- 
ida Bar is supplied with a press clipping service. About twice a week, 
there is brought to his attention a surprisingly large number of news 
stories, articles and editorials from all over the state which deal with or 
concern lawyers, judges, bar associations and the legal profession gen- 
erally. Although it is somewhat of a chore to wade through a welter of 
such clippings, many of which are announcements of political candi- 
dacies, reading these news articles does provide an important insight 
into what one’s fellow citizens are thinking and saying about our 
profession. 


A careful study of these clippings for the past several months reveal 
one highly significant fact: The people of Florida are deeply concerned 
about their courts. They want their judges to be chosen from the best 
talent available. They are impatient with “politics” in either the initial 
selection or the continuation in office of their judges. They cannot un- 
derstand why we have no method for the removal or discipline of 
judges except the out-moded, expensive and demonstrably inettective 
constitutional remedy of impeachment. There is even strong evidence 

‘ that the people want and expect their judges to be adequately com- 
: pensated. And finally, they want action taken promptly to bring our 
judicial system up to date. 


Quite properly, the modernization of our judicial system is de- 
manding the active attention of an increasing number of important 
organizations on both the local and statewide levels. But more than any 
other citizen, it is the lawyer who has the duty to do this job. The high 
purposes of The Florida Bar, as stated in the preamble to the Integra- 
tion Rule, are: 


120 : THE FLORIDA BAR JOURNAL 


i 
ad 
; | 
resident's age we 
| 


“To inculcate in its members the principles of duty and 
service to the public, to improve the administration 
of justice, and to advance the science of jurispru- 
dence* * *” 


In keeping with these principles, our Committee on Judicial Selection, 
Tenure and Compensation has been quietly but diligently working on 
this vital problem. Under the leadership of Chairman Ralph R. Quil- 
lian, the committee has, during the past two years, met in several pro- 
ductive work sessions with representative members of the Supreme 
Court, the district courts of appeal, the circuit courts and the county 
courts. These efforts to improve the administration of justice will con- 
tinue and will be intensified. To achieve our goal will not be an easily 
accomplished task. Only with the support of all of the lawyers of 
Florida can we succeed and, indeed, we cannot afford to fail. 


President 
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Federal Gift and Estate 


TAX TREATMENT 

of Tenancies by the 

Entirety in Florida 
by Fred M. Ringel 


T HIS ARTICLE is intended to ex- 
plain the Federal gift and estate 
tax consequences that follow when 
title to real or personal property in 
Florida is taken jointly by husband 
and wife as tenants by the entirety.’ 


1This article does not deal with the pre- 
liminary question of whether or not title 
to property should be taken as tenants by 
the entirety rather than individually in 
the name of the purchasing spouse only. 
Some of the factors to be borne in mind 
when deciding whether or not to take 
title as tenants by the entirety are: (i) 
Holding homestead property as tenancy 
by the entirety will facilitate transfers 
of title by the surviving spouse by elimi- 
nating rights of children; also, homestead 
property held in this way will qualify 
for the estate tax marital deduction. (ii) 
In small estates, tenancies by the entirety 


122 


Tenancies in Real Property 
Created After December 31, 1954 


When a husband and wife take 
title to real property as tenants by the 
entirety after December 31, 1954, 
there is no gift for Federal gift tax 
purposes, regardless of the proportion 
of the consideration furnished by each 
spouse, unless the donor spouse elects 
to have the acquisition treated as a 
gift. Sec. 2515(Ca) of the Internal 
Revenue Code of 1954." 

However, on termination of the 
tenancy (other than by death), if no 
election has been made to treat the 
acquisition as a gift at the time title 
was taken, “a spouse shall be deemed 
to have made a gift to the extent that 
the proportion of the total considera- 
tion furnished by such spouse multi- 
plied by the proceeds of such termina- 
tion . . . exceeds the value of such 
proceeds of termination received by 
such spouse.” IRC Sec. 2515(Cb). For 
example, a husband and wife of the 
same age buy property in 1955 for 
$400. The husband pays $300 and 
the wife $100. No election is made. 
In 1957, the property is sold for 
$1,000, each spouse taking $500. 
There will be no gift in 1955. In 
1957, the husband has made a gift of 
$250 to the wife. (The husband fur- 
nished 34 of the $400 consideration. 
¥%4 of the $1,000 proceeds is $750. 


have the advantage of providing for 
transfer of title to the surviving spouse 
automatically without the necessity of 
probate proceedings, (iii) In large 
estates, however, they may hinder estate 
planning as the property will not be 
available for the bequests to trusts. Civ) 
Creditors of either spouse individually 
generally cannot reach property held as 
tenants by the entirety. (v) There is the 
possibility of severance by divorce. 


2 All section references are to sections of 
the Internal Revenue Code of 1954, un- 
less otherwise specified. 
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$750 minus the $500 received by the 
husband is $250.) 

If the donor spouse wants to elect 
to have the creation of the tenancy 
treated as a gift, the election is made 
by filing timely a gift tax return for 
the year of creation. Sec. 2515(c).* 
If such a return is made, the donated 
portion of the property is considered to 
be a gift for Federal gift tax purposes. 
The donated portion of the property 
is the amount of the donor’s contribu- 
tion less the value of his retained in- 
terest. 

Section 25.2515-2(b) of the 
Treasury Regulations describes how 
this retained interest is valued. In 
states where either spouse, acting 
alone, can bring about a severance of 
his or her interest in the property, the 
value of the donor’s retained interest 
is one half the value of the property. 
In states such as Florida, however, 
where each spouse is entitled to share 
in the income or other enjoyment of 
the property but neither, acting alone, 
may bring about a severance or defeat 
the right of the survivor of them to the 
whole property, the donor’s retained 
interest must be “determined by use of 
the appropriate actuarial factors for 
the spouses at their respective attained 
ages at the time the transaction is ef- 


*To make the election a return must be 
filed even though the gift does not ex- 
ceed the amount of the $3,000 annual 
exclusion provided by Sec. 2503(b). 
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Fred M. Ringel, a member of a Jacksonville law firm, received his LL.B. 
degree magna cum laude from Harvard Law School and the AB degree 
from the University of Georgia. He is a member of the Florida, Georgia 
and New York Bars and a member of the Board of Governors of the 
Florida Nature Conservancy. He practiced previously with a New York law 
firm and served on an American Law Institute Income, Estate and Gift Tax 
project. He was co-author of an article published in 1958 by Harvard 
Law Review on attribution of stock ownership in the Internal Revenue Code. 


fected.” Treas. Reg. Sec. 25.2515- 
2(b) (2). In other words, the value 
of each spouse’s relative interest in the 
property is to be ascertained on the 
basis of that spouse’s life expectancy. 
The percentage interest of the donor 
spouse so computed is multiplied by 
the value of the entire property to de- 
termine the value of his retained in- 
terest. The Treasury has published an 
official table for computing the rela- 
tive percentage interests of each spouse 
on the basis of their respective ages.° 


‘In Florida, neither spouse acting alone 
can sever a tenancy by the entirety. See 
Andrews v. Andrews, 21 So.2d 205 
(Fla. S.Ct. 1945), and Bailey v. Smith, 
103 So. 833 (Fla. S.Ct. 1925). The 
income from real estate held by the en- 
tirety is equally the property of the hus- 
band and wife. See Dodson v. National 
Title Ins. Co., 31 So.2d 402 (Fla. S. Ct. 
1947), and Ohio Butterine Co. v. Har- 
grave, 84 So. 376 (Fla. S.Ct. 1920). 
Neither spouse acting alone can defeat 
the other spouse’s right of survivorship in 
the whole property. Bailey: v. Smith, 
supra. 


> Table IX of the Internal Revenue Service 
booklet entitled “Actuarial Tables for 
Estates and Gift Taxes.” This table is 
reproduced in Volume 2, Commerce 
Clearing House, Federal Estate and Gift 
Tax Reporter, at page 7057. Under this 
table, for example, a 55-year-old hus- 
band with a 45-year-old wife would have 
an interest valued at about 38% in 
property held as tenants by the entirety 
while his wife’s interest would be valued 
at about 62%. 
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Gift to Spouse 


Under Sec. 2523 (Gift to Spouse), 
the donor spouse is entitled to a gift 
tax marital deduction for one-half of 
the value of the interest given to the 
donee spouse in the property. That is, 
only one-half of the amount consti- 


tuting a gift will be subject to gift tax.’ 


Treas. Reg. Sec. 25.2523(d)-1. For 
example, if the spouses are the same 
age and the husband furnishes all of 
the consideration for property acquired 
as tenants by the entirety, he will have 
made a gift of one-half the value of 
the property. But because of the gift 
tax marital deduction, the net gift is 
only one-fourth the value of the prop- 
erty. If the property cost $20,000, the 
gift would be $10,000 and, after the 
marital deduction, the net gift would 
be $5,000. 


For estate tax purposes, regardless 
of whether or not an election to treat 
as a gift has been made, the total 
value of property held as tenants by 
the entirety is included in the gross 
estate of the decedent “except such 
part thereof as may be shown to have 
originally belonged to such other per- 
son and never to have been received or 
acquired by the latter from the de- 
cedent for less than an adequate and 
full consideration in money or money’s 
worth . . .” IRC Sec. 2040. If the 
other person (Ci.e., the decedent’s 
spouse) did acquire an interest in the 
property for an adequate considera- 
tion, the foregoing exception from es- 
tate tax applies only to “such part of 
the value of such property as is pro- 
portionate to the consideration fur- 
nished by such other person.” If the 
election is made and a gift tax is paid 
on property which is later included 
in the gross estate under the foregoing 
rules, a credit may be taken against 
the estate tax for such gift tax. How- 
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ever, since one cannot be sure that the 
donor spouse will die first, there is 
usually no advantage in making the 
election. That is, if the donee should 
die first, an unnecessary gift tax will 
have been paid and no credit may be 
obtained for it. 

But one instance where the election 
would be advantageous is the situation 
that exists where there is a termination 
of the tenancy prior to death at a time 
when the property has appreciated in 
value and it is desired to make a gift 
of part of the proceeds. Thus, if it is 
anticipated that the property will be 
resold at a profit prior to the death of 
either spouse, the election might be 
advisable because a gift tax would be 
paid only on the lesser value at the 
time of acquisition while the donee 
spouse may still take a full share of the 
proceeds in the year of sale without 
any gift tax consequences. For ex- 
ample, assume a husband and wife 
are the same age. The husband pur- 
chases property for $100,000 in 19- 
56. A gift tax is payable on $22,000 
(assuming the lifetime specific exemp- 
tion provided by IRC Sec. 2521 has 
already been used up).*° This is com- 
puted as follows: One-half of the 
$100,000 is a gift. One-half of this 
$50,000 gift is excluded under the 
marital deduction provisions. From the 
remaining $25,000, the $3,000 an- 
nual exclusion, provided by Section 
2503(b), is subtracted, leaving a tax- 
able gift of $22,000. In 1960, the 
property is sold for a net profit of 
$300,000 after expenses and capital 
gain taxes. The wife may receive 
$150,000 of these proceeds and no 
gift tax will be then payable and none 


6At the present time the amount of the 


exemption is $30,000. Thus, if the ex- 
emption had not been used up, there 
would be no gift tax in the example 
given in the text. 
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will have been paid except the original 
gift tax on $22,000. Furthermore, in 
some instances that gift tax may be 
added to basis thus reducing capital 
gain. IRC Sec. 1015(d). When the 
purchase price of property acquired as 
tenants by the entirety is paid in in- 
stallments of $6,000 per year or less, 
making the election to have the acqui- 
sition treated as a gift may enable the 
donor spouse to make the gift to his 
wife tax free because of the annual 
exclusion and marital deduction. 
Tenancies in Real Property 

Created Prior to January 1, 1955 

Prior to January of 1955, no elec- 
tion was available. It was mandatory 
for a spouse who purchased property 
and took title in the name of himself 
and his spouse as tenants by the en- 
tirety to treat the acquisition as a gift 
of the value of the property less the 
present worth of his retained rights. 
Thus as to all acquisitions of property 
prior to 1955, where one spouse fur- 
nished more than his proper share of 
the consideration and title was taken 
as tenants by the entirety, a gift was 
considered to have resulted for Federal 
gift tax purposes.’ 

The method of valuation of the gift 
for pre-1955 gifts is the same as for 
post-1954 gifts, where an election is 
filed to have the transaction treated as 
a gift, with two exceptions. Sections 
86.2(a) (6), 86.19(£), Cg) and Ch) 
of the Treasury Regulations under the 


7It might be possible under some circum- 
stances to show that the purchaser did 
not intend to make a gift and that, there- 
fore, there was no valid gift under Flor- 
ida law. Hargett v. Hargett, 24 So.2d 
305 (Fla. S.Ct. 1946). However, if the 
husband has furnished the consideration, 
there is a presumption of intent to make 
a gift arising from taking title in this 
manner and any attempt to overcome the 
presumption will be strictly an uphill 
battle. 
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Internal Revenue Code of 1939. These 
two exceptions are: (1) Prior to Jan- 
uary 1, 1952, a different interest 
factor was used in the Treasury Regu- 
lations for actuarial computations of 
the relative values of the property 
rights of the two spouses and (2) 
prior to April 3, 1948, there was no 
gift tax marital deduction. 

Thus, the computation of the value 
of the gift for tenancies by the en- 
tirety created between January 1, 19- 
52, and December 31, 1954, will be 
identical with the computation for 
gift tax after December 31, 1954, 
where an election is made except that 
prior to 1955 this treatment is obli- 
gatory, not elective.* Prior to January 
1, 1952, a 4% interest factor was 
used rather than a 342% _ interest 
factor.* Prior to April 3, 1948, the 
gift tax marital deduction was not 
available, so that, as to gifts made on 
or before April 2, 1948, the full value 
of a gift to the spouse would be used 
rather than only one-half of the value. 

Tenancies in Personal Property 

Florida follows the majority rule 
permitting personal property to be 
owned as tenants by the entirety.’° 


SNote, however, that for any individual 
husband and wife whose ages are not the 
same, the actuarial value of the gift will 
be different in different years, because 
their ages will have changed from year 
to year. 

®There is no equivalent of Table IX( de- 
scribed in footnote 4, supra) for years 
prior to 1952. Where there has been a 
completed gift, a request may be made 
to the national office of the Internal 
Revenue Service for a special computa- 
tion of the actuarial values. Such request 
should be accompanied by a statement 
of the date of birth of each spouse and 
copies of the relevant instruments. 

10 Bailey v. Smith, supra; annotation 
“Estates by Entirety in Personal Prop- 
erty,” 64 ALR 2d 8. This annotation 
contains a discussion of how such tenan- 
cies may be created. 
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The provisions of IRC Sec. 2515, 
which provide that acquisitions of real 
property as tenants by the entirety are 
not gifts unless the donor so elects, 
do not apply to personal property. Ac- 
cordingly, every acquisition of per- 
sonal property as tenants by the 
entirety results in a gift for Federal 
gift tax purposes (except certain in- 
complete gifts described below and 
except where each spouse has fur- 
nished his proper proportion of the 
consideration). The amount of the 
gift, as with gifts involving real prop- 
erty, is the contribution of the donor, 
less the present worth of the donor's 
retained interest. The gift tax marital 
deduction applies equally to acquisi- 
tions of personal property as tenants 
by the entirety. 

As with real property, the total 
value of any personal property held as 
tenants by the entirety is included in 
the estate of a deceased spouse, except 
such part of the value of the property 
as is proportionate to the consideration 
originally furnished by the surviving 
spouse. 

Joint bank accounts present a spe- 
cial problem. If a husband creates a 
joint bank account for himself and his 
wife, Sec. 25.2511-1Ch) (4) of the 
Treasury Regulations provides that 
there is a gift to the wife when she 
“draws upon the account” for her own 
benefit “to the extent of the amount 
drawn without any obligation to ac- 
count for a part of the proceeds” to 
her husband. Withdrawals by the wife 
for household expenses are not gifts 


since the husband is legally obligated 
to support the wife and pay these 
expenses. 

Whether a joint bank account is 
held as a tenancy by the entirety 
depends on the intention of the 
parties.'' However, Treas. Reg. Sec. 
25.251-1Ch) (4) in terms applies 
to all joint bank accounts, whether or 
not held as tenants by the entirety. It 
also applies to “similar” types of 
ownership by which the donor spouse 
can “regain the entire fund” without 
consent of the other spouse. This is in 
line with the principle that there is no 
gift tax on an incomplete gift. Treas. 
Reg. Sec. 25.2511-2. Where there 
is a true tenancy by the entirety, how- 
ever, the donor spouse probably cannot 
regain the funds by withdrawal since 
under Florida law the withdrawn 
funds probably remain entirety prop- 
erty.'° Thus, it is not certain whether 
or not Treas. Reg. Sec. 25.2511-1(Ch) 
(4) will apply to Florida bank ac- 
counts held as tenants by the en- 
tirety."° The question frequently will 
be moot, since in Florida many joint 


11See e.g. In Re Lyons’ Estate, 90 So.2d 
39 (Fla. S. Ct. 1955) rehearing, 90 
So.2d 43 (Fla. S.Ct. 1956); Hagerty v. 
Hagerty, 52 So.2d 432 (Fla. S.Ct. 
1951). 

12Lerner v. Lerner, 113 So.2d 212 (Fla. 
App. 1959). 

13See Estate of Harold W. Grant, 1 TC 
731 (1943) where withdrawal of funds 
by a wife from a joint bank account 
shortly before her husband’s death did 
not remove the funds from her hus- 
band’s estate for Federal estate tax pur- 
poses. 
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bank accounts of a husband and wite 
are not held as tenancies by the 
entirety."! 

Sec. 25.2511-1Ch) (4) of the 
Treasury Regulations contains another 
example of joint ownership which 
does not result in an immediate gift, 
stating that “if A purchases a United 
States savings bond, registered as pay- 
able to “A or B”, there is a gift to B 
when B surrenders the bond for cash 
without any obligation to account for 
a part of the proceeds to “A”. In Flor- 
ida, taking title to U.S. savings bonds 
in the disjunctive—that is “H or W” 
instead of the conjunctive “H and W” 
—usually will not create a tenancy by 
the entirety.’ 

Need for Gift Tax Returns 

Beginning with the Revenue Act of 
1932,'° a gift tax return has been re- 
quired for any year in which there are 
gifts of present interests in property 
to any one person during any one 
calendar year of a value of more than 
the annual exclusion,'’ and also for 
any year in which there is a gift of 
a future interest in property regardless 
of the value of the interest. 

The interest of either tenant by en- 
tirety in Florida property would seem 
to be a “present interest.” Treasury 
Regulation Sec. 25.2503-3(a) defines 
“future interests” as interests “which 


1tSee In re Lyons’ Estate, supra; but see 
Lerner v. Lerner, supra. For a discussion 
of the cases dealing with whether an 
estate by the entirety is created in join 
bank accounts, see Starling, “The Tenan- 
cy by the Entireties in Florida,” 14 U. 
of Fla. Law Rev. 111, 115 (1961). 

15In re Lyons’ Estate, supra. 

16 There was also a gift tax for the calendar 
years 1924 and 1925. 

17 Since 1943 this exclusion has been $3,- 
000 per calendar year, For the years 
1939 through 1942, the amount was 
$4,000. Prior to 1939, the amount was 
$5,000. 
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are limited to commence in use or pos- 
session or enjoyment at some future 
date or time.” In Florida, each tenant 
has a present right to use property. 

Accordingly, a Federal gift tax re- 
turn is required whenever Florida 
property is acquired in tenancy by the 
entirety except under the following 
circumstances: 

(1) For acquisitions of real prop- 
erty after 1954, no return is required 
unless it is desired to elect to treat the 
acquisition as a gift. 

(2) If each spouse furnishes his 
proper portion of the consideration or 
even if one spouse furnishes more 
than his proper portion of the con- 
sideration, provided such excess con- 
sideration together with all other gifts 
during the calendar year does not 
exceed the annual exclusion,'* no re- 
turn is required, regardless of the 
time of acquisition and regardless of 
whether the property is real or per- 
sonal. (It must be remembered that 
the proper proportion of the consider- 
ation for each spouse is computed 
actuarily and unless the husband and 
wife are the same age, the proper pro- 
portion for each will not be 50%.) 
If neither exception applies, gift tax 
returns are legally required. 

Should back returns be filed, where 
a return was required but not filed? 
There may be good reasons which 
make it advisable to file these back 
returns. Most important is the fact 
that the statute of limitations does 
not begin to run until a return is filed. 
Furthermore, if a disposition of ap- 
preciated property is contemplated, 
filing back returns might reinforce the 
donor’s assertion that the gift was 
made in the year of acquisition of the 
property rather than the year of dispo- 
sition. A disposition might be contem- 


18See footnote 17, supra. 
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plated through a sale or through 
conversion of the property to some 
form of ownership which would elimi- 
nate some of it from the donor's estate, 
for example, by a severance or by a 
contribution of the property to a cor- 
poration, some of whose stock is 
owned individually by one spouse and 
the rest individually by the other. 
(This procedure of filing back gift tax 
returns is not available for gifts of real 
property in years after 1954, since 
failure to file timely returns for those 
years forecloses doing so under the 
elective procedure.) 

Often, however, no tax would be 
shown to be due on such back returns 
because of the specific exemption or 
marital deductions. The taxpayer may 
not want to go to the expense of hav- 
ing back returns prepared where there 
will not even be any financial benefit 
to the government. Except in the un- 
usual case where criminal penalties 
might be imposed, the only penalty for 
failure to file will be penalties and 
interest both computed as a percentage 


of the tax. Since there was no tax due, 
there will be no penalties or interest. 
Even when tax was due on the cre- 
ation of a tenancy by the entirety, the 
Treasury does not seem to have been 
too active in collecting it. This is prob- 
ably because the facts usually do not 
come to light until the death of the 
donor and any gift tax imposed then 
would be a credit against the estate 
tax. 

Irrespective of the pros and cons, 
however, it would seem that attorneys 
must advise their clients of their legal 
duties.’® Still, there does appear to be 
a need in the Federal tax field for a 
statute of limitations, albeit a long 
one, which will run where no tax re- 
turn is filed. It seems unreasonable to 
require tax returns many years after 
the events. 


19 Also, in preparation of a current gift tax 
return, one must take into account gifts 
in prior years which exceeded the annual 
exclusion whether or not such gifts were 
reported on a gift tax return. 


spare. 


JOURNAL ISSUES NEEDED 


Copies of several back issues of The Florida Law Journal and The Flor- 
ida State Bar Association Journal, as this publication was formerly named, 
are needed to complete bound volumes for the editorial office library. 


Please look through your law office for the following issues: October 
1927, January 1935, March 1935, May 1935 and March 1946. The edi- 
torial staff will appreciate receiving any of these issues you might have to 


The Florida Bar Journal, P.O. Box 1226 


Tallahassee 


128 


THE FLORIDA BAR JOURNAL 


| 
| 
| 
| 


The Soldiers’ and Sailors’ 
Civil Relief Act of 1940 


Prepared by Chapter 14-Title 
Standard Sub-Committee 


O* OcToBER 17, 1940, in order to 
promote and strengthen the na- 
tional defense by suspending enforce- 
ment of certain civil liabilities of per- 
sons serving in the military and naval 
establishments including the Coast 
Guard, the Air Force and the Public 
Health Service, Congress enacted the 
Soldiers’ and Sailors’ Civil Relief Act. 
54 Fed. Stat. 1178 (1940), 50 
USCA App. §§510-548 and §§560- 
590. This law was enacted to enable 
persons in the military service to de- 
vote their entire energy to the defense 
needs of the nation. The purpose of 
this article is to set forth some of the 
more important aspects of the Act and 
also to propose a title standard which 
the sub-committee feels will be in 
keeping with the policy of Title Stand- 
ard 00, i.e., to construe a title to be 
marketable whenever possible. 

The term “persons in military serv- 
ice” by definition in Section 101 re- 
lates only to natural persons. The sta- 
tute cannot be construed as providing 
for relief to a corporation even though 
its sole stockholder is in the military 
service. The protective features of the 
Act terminate upon discharge from 
active service. The term “court” as 
used in the Act includes any state or 
federal court of competent jurisdic- 
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tion, whether or not a court of record. 

Compliance with the Act may be 
insured by securing a certificate from 
each of the six armed forces Cinclud- 
ing the Public Health Service) stating 
that the named defendant is or is not 
a member of their respective organiza- 
tion. If the party in question is not in 
the military service, then there is no 
need to consider the appointment of 
an attorney ad litem. A simple non- 
military affidavit can be executed by 
the plaintiff, an agent or an attorney 
of record. Of course, if the defendant 
appears in the action, no military affi- 
davit is needed. People ex rel. Rigou- 
lot v. Byrne, 189 N. Y. Supp. 916. 

Section 103 of the Act provides 
that “Nothing contained in this Act 
shall prevent a waiver in writing of 
the benefits afforded by subsections 1 
and 2 of this section. . .” Furthermore, 
Section 107 provides “Nothing con- 
tained in this Act shall prevent (a) 
the modification, termination, or can- 
celation of any contract, lease or bail- 
ment or any obligation secured by 
mortgage, trust, deed, lien, or other 
security in the nature of a mortgage, 
or (b) the repossession, retention, 
foreclosure, sale, forfeiture, or taking 
possession of property which is secur- 
ity for any obligation or which has 
been purchased or received under a 
contract. . .” 
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Serviceman May Waive Rights 
Accordingly, even though a defend- 
ant may be in the military service, he 
may waive his rights under the Act. 
This can be done by an appropriate 
pleading or affidavit showing that the 
serviceman is aware of his rights un- 
der the Act, but elects to make a modi- 
fication thereof, or in fact, entirely 
waives his rights. 

How does this Act affect title ex- 
aminers? The Act provides that before 
a default judgment may be taken 
against a defendant in any action, the 
plaintiff must file “an affidavit setting 
forth facts showing that the defendant 
is not in military service.” The title 
examiner is then faced with the prob- 
lem of whether title to the property is 
marketable when a suit in the chain 
of title shows a defective affidavit, or, 
indeed, no affidavit at all. The act it- 
self answers this question. Section 
200(4) 50 Appendix U.S.C. 520 (4) 
provides that once a judgment is enter- 
ed it may only be set aside upon the 
showing by the defendant that (1) 
the judgment was entered while he 
was in the active military service, or 
within 30 days thereafter, (2.) he was 
prejudiced by reason of his military 
service in making his defense thereto, 
and (3) he has a meritorious or legal 
defense to the action or some part 
thereof. An action to set aside a judg- 
ment on these grounds must further be 
brought within 90 days of the termi- 
nation of the defendant’s military serv- 
icc. The same section then goes on 
to say that vacating, setting aside, or 
reversing any judgment because of the 
provisions of the Act shall not impair 
any right or title acquired by any 
bona fide purchaser for value under 
such judgment. The cases have uni- 
formly held that where a judgment is 
rendered without the filing of the 
requisite affidavit, the judgment is not 
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void but only voidable, subject to be- 
ing vacated at the instance of the 
serviceman upon a proper showing of 
the grounds set forth above. Wilter- 
dink v. Wilterdink, 81 Cal. 2d 526, 
184 P. 2d 527, 531, 532; Hynds v. 
City of Ada ex rel. Mitchell, 195 
Okla. 465, 158 P. 2d 907; Lyle v. 
Haskings, 24 Wash. 2d 883, 168 P. 
2d 797; Bell v. Niven, 225 N. C. 
395, 35 S. E. 2d 182; Morris Plan 
Bank of Georgia v. Hadsall, 202 Ga. 
52, 41 S. E. 2d 881; Lightner v. 
Boone, 228 N. C. 199, 45 S. E. 2d 
261. 

The existing Title Standards relat- 
ing to the effect of the Soldiers’ and 
Sailors’ Civil Relief Act upon titles in 
Florida may be found in the March, 
1959 Supplement to The Florida Bar 
Journal as well as the pocket part of 
Volume 20, Florida Statutes Annotat- 
ed. However, for the purpose of con- 
venience, they are included herein. 

STANDARD 14.1 
IN ANY ACTION INVOLVING THE TITLE TO REAL PROPERTY 
AFTER OCTOBER 17, 1940, IT MUST APPEAR THAT THE 
MOVING PARTY COMPLIED WITH THE PROVISIONS OF 
THE SOLDIERS’ AND SAILORS’ CIVIL RELIEF ACT OF 1940. 

STANDARD 14.2 
DURING MILITARY SERVICE OF A MORTGAGOR AND FOR 
THREE MONTHS THEREAFTER HIS PROPERTY MAY NOT BE 
SOLD IN A FORECLOSURE PROCEEDINGS EXCEPT PURSUANT 
TO AN AGREEMENT AS PROVIDED IN USCA, TITLE 50, 
PARAGRAPH 517, UNLESS, UPON AN ORDER PREVIOUSLY 
MADE BY THE COURT AND A RETURN THERETO MADE 
AND APPROVED BY THE COURT. 

The Sub-committee does not imply 
that these standards are incorrect; 
however, it is submitted that these 
standards could be redrawn in such a 
manner as to suggest solutions to the 
problems created by the Act and there- 
by be of more benefit to the real 
property practitioner. 

The title examiner is frequently 
confronted with a record which does 
not indicate compliance with the re- 
quirements of the Soldiers’ and Sailors’ 
Civil Relief Act, but on the other 
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Chairman of a Title Standard sub-committee of the Real Property, Probate 
and Trust Law Section, James F. Durham II prepared this article for the 
Journal with the assistance of committee members Robert E. Gunn, Antonio 
Martinez, Jr., Richard Shaw, Leonard L. Stafford, and James H, Sweeney. 
Durham holds the LL.B. degree from Vanderbilt University and is a member 
of the Florida and Kentucky Bars. He practices law in Miami. 


hand contains nothing to indicate that 
any party to the proceedings was in 
the military service. Under the exist- 
ing title standards, in this situation 
the examiner must reject the title. 
Unlike the present standards which 
require compliance with the Act, the 
title standard proposed by the Sub- 
committee permits the examiner to 
pass the title unless the record dis- 
closes that a party affected by the 
court proceedings was in the military 
service. If the court has presumed to 
take jurisdiction and nothing in the 
record affirmatively indicates that a 
party affected by the suit was in the 
military service, the title should be 
accepted, even though the form of the 
affidavit is questionable or no affi- 
davit appears in the record. The Sub- 
committee feels that when an affidavit 
is included in the court file it need 
only set forth a simple statement that 
the defendant is not in the Armed 
Forces of the United States and not 
entitled to the protection of the Act. 
The underlying rationale of the pro- 
posed standard is that the danger of 
the title being attacked by a party who 
claims some right under the Act is 
slight, because the provisions of the 
Act limit the circumstances under 
which a judgment can be set aside. 
The mere fact that a party to the 
proceedings may have been in the mili- 
tary service would not ipso facto re- 
quire that the judgment be vacated. 
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In order to set aside the judgment, it 
must be shown that the party was 
prejudiced in making his defense by 
reason of his military service, and that 
he has a meritorious or legal defense. 
Moreover, even if a judgment is va- 
cated, the title acquired by a bona fide 
purchaser for value is not impaired. 

The paucity of decisions relating to 
marketable title problems under the 
Act supports the view that the risk of 
non-compliance with the Act which 
the purchaser assumes is slight. The 
failure of the record to reflect the non- 
military affidavit required by the Act 
is not a jurisdictional defect and is 
merely a procedural irregularity, which 
does not affect the validity of the judg- 
ment. 


Although the proposed new title 
standard represents a complete depart- 
ure from the existing title standards, it 
is fully consistent with a conservative 
evaluation of the status of title and is 
in keeping with Uniform Title Stand- 
ard 00, which provides that the at- 
torney should construe questions in 
favor of marketability whenever pos- 


sible. 


In view of the foregoing, it is re- 
spectfully submitted by the members 
of the Uniform Title Standards Sub- 
Committee on Chapter 14, that the 
existing Standards 14.1 and 14.2 be 
eliminated and that the following new 
standard be substituted therefor, i.e.: 


131 


" 
4 
= 
ae 
= 
| 


SOLDIERS’ AND SAILORS’ CIVIL RELIEF ACT OF 1940 


JUDICIAL PROCEEDING PRESUMED TO COMPLY WITH ACT 


THE SOLDIERS’ AND SAILORS’ CIVIL RELIEF ACT OF 1940 AND AMENDMENTS 
THERETO, ARE SOLELY FOR THE BENEFIT OF THOSE IN MILITARY SERVICE, AND, 
IF THE COURT HAS PRESUMED TO TAKE JURISDICTION AND THERE IS NOTHING 
IN THE RECORD THAT WOULD AFFIRMATIVELY INDICATE THAT ANY PARTY AF- 
FECTED BY THE COURT PROCEEDINGS WAS IN MILITARY SERVICE, THE FORM 
OF THE AFFIDAVIT AS TO MILITARY SERVICE OR ITS ENTIRE ABSENCE FROM THE 
RECORD DOES NOT JUSTIFY THE REJECTION OF THE TITLE. 


Similar Standards: Okla., 9; Colo., 34 and 35 
Comment: 

It must be recognized that the purchaser of land, under this 
standard, is assuming the risk of non-compliance with the 
Soldiers’ and Sailors’ Civil Relief Act. But under the cir- 
cumstances stated in the standard, the risk is slight. Just as 
the purchaser assumes the risk of non-delivery of deeds or 
incapacity of grantors, so it is reasonable for him to assume 
this risk. If in any particular situation, there is a substantial 
risk being assumed by the vendee, he should be so advised. 
It should be noted that Sec. 200 (50 Appendix U.S.C. 
520), Article II, Subparagraph (4), provides, “Vacating, 
setting aside, or reversing any judgment because of any of 
the provisions of this Act shall not impair any right or title 
acquired by any bona fide purchaser for value under such 
judgment.” 


It should be observed that the filing of the military affidavit 
is not made a jurisdictional matter. The Act authorizes 
entry of judgment notwithstanding the absence of the affi- 
davit when an order of court directing such entry has been 
secured. The failure to file such affidavit does not affect 
judgment, and is only an irregularity. Snapp v. Scott, 196 
Okla. 658, 167 P. 2d 870; State ex rel. Smith v. District 
Court, 55 Mont. 602, 179 P. 831, 834, Subsection 4 pre- 
scribes the procedure to be followed in vacating a judgment. 
The judgment, upon application of the defendant, may be 
vacated when it is made to appear: (1) that the defendant 
was prejudiced by reason of his military service in making 
his defense; and (2) that the defendant has a meritorious or 
legal defense to the action. 


When the judgment is rendered without filing the requisite 
affidavit, the courts have uniformly ruled that the judgment 
is not void, but only voidable, subject to being vacated at 
the instance of the serviceman, but only upon proper show- 
ing that he has been prejudiced by reason of his military 
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service in making defense. Wilterdink v. Wilterdink, 81 
Cal. 2d 526, 184 P. 2d 527, 531, 532; Hynds v. City of 
Ada ex rel. Mitchell, 195 Okla. 465, 158 P. 2d 907; Lyle 
v. Haskings, 24 Wash. 2d 883, 168 P. 2d 797; Bell v. 
Niven, 225 N. C. 395, 35 S. E. 2d 182; Morris Plan Bank 
of Georgia v. Hadsall, 202 Ga. 52, 41 S. E. 2d 881; Light- 
ner v. Boone, 228 N. C. 199, 45 S. E. 2d 261. And further 
the defendant must make a proper showing of a meritorious 
or legal defense to the action. Bell v. Niven and Lightner v. 


Boone, supra. 


N MEMORIA 


It is with deep regret that the Journal records the passing of these members of 


The Florida Bar: 


Robert H. Anderson, Miami 
Admitted to the Bar of Florida 1913. 
Died January 1964. 


Thomas Joseph Blackwell, Miami 
Admitted 1924. Died February 1964. 


Herbert M. Blanton, Clearwater 
Admitted 1915. Died December 1963 


R. S. Chapman, Orlando 
Admitted 1941. Died January 1964. 


John Shorter Cowles, Jacksonville 


Admitted 1916. Died November 1963. 


Inman P. Crutchfield, Jacksonville 


Admitted 1925. Died December 1963. 


Hubert E. Griggs, Cocoa 
Admitted 1932. Died January 1964. 


Arthur T. Holloway, Delray Beach 
Admitted 1951. Died June 1963 


W. H. Horne, Tampa 
Admitted 1926. Died January 1964. 


William S. Metcalf, Ocala 
Admitted 1952. Died February 1964. 
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Walter L. O’Rourke, New York City 
Admitted 1926. Died September 1963. 


Alton T. Peacock, Tampa 
Admitted 1931. Died January 1964. 


Charles Rosenberg, Miami Shores 
Admitted 1960. Died January 1964. 


M. G. Rowe, Port Orange 
Admitted 1910. Died January 1964. 


Fred R. Seibert, Largo 
Admitted 1925. Died January 1964. 


Elias Soren, Miami 
Admitted 1958. Died January 1964. 


John H. Treadwell, Jr., Arcadia 
Admitted 1923. Died January 1964. 


Helen Hunt West, Jacksonville 
Admitted 1918. Died January 1964. 


Fred R. Whalin, Frankfort, Kentucky 
Admitted 1946. Died December 1963. 


P. A. Willcox, Bradenton 
Admitted 1921. Died January 1964. 


Bert Winters, West Palm Beach / 
Admitted 1920. Died January 1964. 
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This West Palm Beach audience is one of many which gathered in nine Florida cities during January 
and February for Practicing Lawyers’ Course No. 2, Civil Trial Practice, presented by the Con- 
tinuing Legal Education Committee of The Florida Bar. Kenneth Ryskamp of Miami lectures the 
group above. 


More Than 1200 
Lawyers Attend 
Second CLE Course 


In Jacksonville, top right, W. S. Frates, 
Miami, (extreme right) is moderator of a 
jury panel which staged an actual trial. Clin- 
ton Green and Ben Watkins, both of Miami, 
speak to a Miami audience, lower right. 


The course was presented on three Tuesday nights in Tampa. Billy Rowe, St. Petersburg, speaks at 
the center mike below, and Joe McClain, Tampa, is seated behind the bench as moderator of a 
jury panel. The Civil Trial Practice course will be presented for the final time during the Annual 
Convention of The Florida Bar on Wednesday, May 6, in Miami Beach. 
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ITH OVER 2,600,000 American 

men and women presently on 
active duty with one of the branches 
of our armed forces, and hundreds of 
thousands more subject to activation 
from reserve components, the desir- 
ability, and indeed the need, for 
greater familiarity with military law 
among the civilian Bar admits of little 
dispute. As members of the Army, 
Navy or Air Force, military personnel 
are subject to substantive and proce- 
dural criminal laws both additional to 
and yet distinct from either federal or 
state provisions, and civilian lawyers 
are called upon daily to deal with 
what all too often appears to them to 
be a body of truly “foreign law.” A 
detailed examination of military law 
is beyond the scope of this article; it 
is rather here intended to present a 
brief outline of the military justice 
system, and, hopefully, to provide a 
starting point for individual reference 
should need or interest arise. 

The body of military law is rooted 
in the Uniform Code of Military 
Justice, 50 USC 8§ 551-736, enacted 
by Congress in 1950, and is imple- 
mented by executive orders of the 
President, expressed in the Manual for 
Courts-Martial, United States, 1951, 
promulgated first by President Tru- 
man and subsequently supplemented 
and amended. The Uniform Code of 
Military Justice is, for all practical 
purposes, a penal code and its pro- 
visions are the source of substantive 
military law. While the Code also pro- 
vides the basic framework of procedur- 
al law, it is in this area that greater 
augmentation by executive order, in 
the Manual for Courts-Martial, has 
occurred, Although there is a growing 
body of case law developing from the 
Court of Military Appeals, military 
law’s highest tribunal, as well as from 
inferior reviewing bodies, these deci- 
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sions are technically interpretive only; 
military law, resting on the Code or 
the previous Articles of War, has no 
common law as such. 

As would be expected, substantive 
military law proscribes many offenses 
having no civilian counterpart, rang- 
ing from insubordination to desertion 
in time of war. Military law also con- 
tains, however, the full scope of 
familiar civilian offenses, derived from 
the common law of crime or the 
more recent codifications thereof. All 
offenses, whether or not strictly 
“military” in nature, have required 
elements of proof and in both may 


MILITARY LAW 
A Thumbnail 


Sketch 


IF IF 
by Captain Rex H. Conrad 


be found lesser included offenses. 
Proceedings are instituted by sworn 
“charges and specifications,” the 
former being an allegation of the par- 
ticular article of the Code allegedly 
violated and the specification being an 


allegation of fact, which must allege 


every element of the offense. The 
“charges and specifications” thus could 
be compared to the indictment or bill 
of information. 


Three Types of Court 


There are three types of trial level 
tribunals, or courts-martial, and in 
each the members of the court serve 
not only as tryers of fact, deciding the 
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ultimate question of the guilt or inno- 
cence of the accused, but also deter- 
mine the sentence to be imposed as 
well. Which of the three types of 
courts, general, special or summary, a 
particular offense will be tried in de- 
pends upon many factors, but mainly, 
of course, upon the gravity of the 
offense. 

The summary court-martial, as its 
name implies, is the lowest and most 
informal form of judicial action, 
equating roughly to a magistrate’s or 
justice of the peace court. It is pre- 
sided over by one officer who, with 
certain exceptions, acts as prosecutor, 
defense counsel and judge. He is 
charged by law to marshal all the 
facts, but need not be, and usually is 
not, a lawyer. The summary court- 
martial may not impose punishment in 
excess of confinement at hard labor for 
one month, hard labor without con- 
finement for 45 days, nor restriction 
beyond 60 days. While it may not 
reduce a non-commissioned _ officer 
more than one grade, it may reduce 
lower grades to the lowest enlisted 
grade. It may also impose forfeitures 
of up to two-thirds pay for one month. 

The next level of court-martial, in 
ascending order, is the special court- 
martial, and its nature and limitations 
vary greatest among the three services, 
as determined by departmental regu- 
lations. The special court-martial pro- 
ceeding may or may not be recorded, 
but unless a verbatim transcript is pre- 
pared, it may not impose a punitive 
discharge. Where a transcript is made, 
a special court-martial may impose a 
bad conduct discharge, and in either 
event may confine at hard labor up to 
six months, impose a two-thirds forfei- 
ture of pay for six months, and reduce 
to the lowest enlisted grade. 

By regulation in the Army, verba- 
tim transcription of special court-mar- 
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tial proceedings are not to be under- 
taken without authorization from 
higher level; hence, bad conduct dis- 
charges are not usually given by this 
tribunal and, as an indirect result, 
military lawyers do not as a rule act 
as either prosecutor or defense coun- 
sel, these roles being filled by line 
officers. 

Special courts-martial are tried in 
the Navy without lawyers on either 
side, and in spite of the absence of 
counsel, do impose conduct 
discharges. If the government is repre- 
sented by a lawyer, however, then the 
defense must be equally represented. 
Military lawyers representing both the 
government and the accused are the 
rule in Air Force special courts-martial 
and transcripts are prepared as a mat- 
ter of course. Bad conduct discharges 
are therefore within the court’s prac- 
tical as well as theoretical punitive 
jurisdiction. In all departments, there 
is no judge in the special court-martial, 
whether or not a transcript is taken 
and regardless whether lawyers repre- 
sent the government and the accused. 
This is a difficult situation for the 
new military lawyer to adjust to, since 
the court, which consists of not less 
than three officers and is presided over 
by the senior man as “president,” 
makes all the rulings on objections to 
evidence, motions and other interlocu- 
tory matters. 

The highest trial level in military 
court is the general court-martial, 
equating to Florida’s circuit courts or 
criminal courts of record. The general 
court-martial may impose any type 
sentence permitted under military law, 
including dishonorable discharge and 
the death sentence. The general court- 
martial consists of not less than five 
officers, who, as with the special court, 
both determine questions of fact and 
impose sentence. Unlike the special 
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Captain Rex H. Conrad serves in the office of the Staff Judge Advocate, 
Headquarters Washington Air Defense Sector, Ft. Lee, Virginia. 
military leave of absence from a Ft. Lauderdale law firm where he will 
He is a graduate of Elmhurst College and holds the 
LL.B. degree from Georgetown University. Capt. Conrad is the author of 
articles on judicial responsibility and punitive damages which appeared in 
the publication of the Defense Research Institute. 


return in October. 


court-martial, however, the general 
court is presided over by a “law offi- 
cer,” who, with the exception of 
sentencing, serves much the same 
function as the civilian trial judge. He 
rules on the admissibility of evidence 
and objections thereto, requested in- 
structions of law to the members of 
the court, and motions, including mo- 
tions for directed verdicts of acquittal 
and mistrial. The law officer must be 
a lawyer, meeting all the qualifications 
required of military counsel, plus be- 
ing certified by the Judge Advocate 
General of his service as qualified to 
serve as a “judge.” 


General Court-Martial 


In the general court-martial both 
the government and the accused must 
be represented by lawyers, the prose- 
cuting attorney being called the “trial 
counsel.” In order to qualify as a mili- 
tary lawyer, or “Judge Advocate” as 
the service denominates him, an offi- 
cer must be a graduate of an ac- 
credited law school and a member of 
the Bar of a highest state or federal 
court. In addition, he must be certified 
by his service’s Judge Advocate Gen- 
eral as qualified to perform the func- 
tions of trial and defense counsel, 
following a period of academic and 
practical training in military law. 

A general court-martial may be con- 
vened only after a formal investigation 
of the charges against the accused, and 
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He is on 


all the evidence relevant thereto. This 
investigation is similar to a grand jury 
proceeding, but, unlike the latter, the 
accused is present and represented by 
counsel throughout the investigation 
and is provided with a copy of the 
transcript thereof. In addition, the 
accused is afforded the opportunity to 
cross examine witnesses and to present 
as much evidence in his behalf as he 
chooses. This is a marked departure 
from grand jury proceedings, and a 
real protection to the accused against 
unfounded accusations and hasty trial. 

In addition to the services of a mili- 
tary Judge Advocate to defend him, an 
accused is entitled to be represented by 
civilian counsel of his own choice and 
at his own expense—even at a special 
court-martial where the government 
may be represented by only a line offi- 
cer instead of a lawver. He is entitled 
to compulsory attendance of witnesses 
in his behalf, the subpoena power 
running from a court-martial being 
equivalent to that of a federal court. 
While testimony by deposition may be 
admitted at a court-marital under cer- 
tain circumstances of unavailability of 
witnesses, the accused not only has the 
right to have his counsel present at the 
taking of the deposition, but he, him- 
self, has the right to be present, at 
government expense, whenever or 
wherever in the world the deposition 
may be taken. No one suspected of an 
offense in the military may be com- 


137 


| 

ut 
tae 


pelled to give evidence against himself, 
and, under Article 31 of the Uniform 
Code of Military Justice, unless an 
accused is fully apprised of his right, 
no statement obtained from him may 
be introduced against him, regardless 
of its otherwise voluntary nature. 

At his election, an enlisted man may 
have enlisted members on a court- 
martial, and any member is subject to 
challenge, either for cause or peremp- 
torily. A two-thirds concurrence of the 
members of the court is necessary for 
conviction. Unanimous concurrence is 
necessary for the imposition of a death 
sentence, three-fourths for confine- 
ment at hard labor in excess of ten 
years, and two-thirds for lesser sen- 
tences. The dual nature of the court 
as trier of fact and imposer of sen- 
tence gives rise to another procedural 
variant in military law. In special and 
general courts-martial, the trial may 
seem to occur in two phases, the first 
concluding with the finding of guilt or 
innocence. If the accused is found 
guilty, a second proceeding next oc- 
curs, during which the defendent is 
allowed to submit evidence in mitiga- 
tion or extenuation of the offense and 
the punishment to be received there- 
for. Technical rules of evidence are 
done away with here, and any matters 
likely to be relevant to the court’s 
deliberation on sentence may be sub- 
mitted. The accused, at this stage, may 
make a sworn statement, on which he 
is subject to cross-examination, or may 
make an unsworn statement himself 
or through counsel, in which case no 
cross-examination is allowed, but the 
government may introduce rebuttal 
evidence. This hearing on sentencing 
might very well be likened to the many 
sources of information which are made 
available to a civilian judge to guide 
him in imposing a just sentence after 
a jury has returned a conviction. 
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Appellate Review Automatic 

In addition to the rights to counsel 
as set forth above, the accused is also 
afforded, at government expense, ap- 
pellate defense counsel at every subse- 
quent level of review—and appellate 
review is automatic under military 
law. Every court-martial conviction is 
reviewed by the staff Judge Advocate 
of the convening authority, the level of 
military echelon which originally sent 
the case to trial. The convening au- 
thority, upon his Staff Judge Advo- 
cate’s advice, may disapprove or remit 
part of the sentence, may set aside the 
entire conviction, may order a new 
trial or enter an acquittal. No more 
severe findings or sentence may be im- 
posed upon a re-trial. Similar authority 
exists as subsequent levels of review. 
If the convening authority is not a 
level having authority to convene gen- 
eral courts-martial, then even special 
courts from it are further reviewed at 
the general court-martial level. 

A special court-martial in which a 
sentence of bad conduct discharge has 
been entered, and all general courts- 
martial, are further reviewed by a 
Board of Review at the Pentagon, fol- 
lowing review at the general court- 
martial convening level. A Board of 
Review is a formal tribunal consisting 
of senior and experienced Judge Advo- 
cates of the same service as the de- 
fendant. Full appellate hearings are 
held, with written briefs and oral ar- 
guments presented. A written opinion 
is prepared. 

The “supreme court” of military law 
is the Court of Military Appeals. It is 
comprised of three judges appointed 
by the President, with the advice and 
consent of the Senate, for a term of 15 
years. The present members of the 
court are: Chief Judge Robert E. 
Quinn, former Rhode Island Governor, 
appointed by President Truman; Hom- 
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er Ferguson, former Michigan Senator, 
appointed by President Eisenhower; 
and Paul J. Kilday, a former Texas 
Senator, appointed by President Ken- 
nedy. The Court of Military Appeals 
reviews (1) all cases in which the 
sentence, as affirmed by a Board of 
Review, affects a general or flag officer 
or extends to death; (2) all cases re- 
viewed by a board of Review and 
certified to the court thereafter by the 
Judge Advocate General of the respec- 
tive service; and (3) all cases review- 
ed by a Board of Review in which, up- 
on petition by the accused and good 
cause shown, the Court has granted 
review. The written opinions of the 
various Boards of Review and _ the 
Court of Military Appeals are printed, 
appearing first in advance sheet form, 
then bound into “Courts-Martial Re- 
ports.” 

The foregoing is admittedly a look 
at only the surface of military law. It 
must be remembered that the Uniform 
Code of Military Justice was enacted 
only in 1950, and constituted rather 


an innovation in the Military Justice 
system. As with all new systems, it has 
had its growing pains, and the experi- 
ence of those working in and with it is 
resulting in suggested modifications. 
Among these is the recommendation 
for law officers or judges, on special 
courts-martial, a revision which any 
lawyer who can imagine himself try- 
ing a case to a jury without a judge 
can well support. But, as the writer 
hopes to have conveyed, military law 
is no longer Cif it ever was) a system 
of “kangaroo-courts.” It is a system of 
justice in every true sense, patterned, 
where possible, upon our common-law 
traditions, departing where it must to 
meet military exegencies, but affording 
to the accused rights even beyond 
those existing in civilian courts. The 
civilian lawyer may feel on strange 
ground in his first court-martial, but 
he may be assured that, once the new- 
ness of procedure and terminology are 
overcome, he will feel quite at home in 
the military courtroom. 
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Take a tip from Reddy .. . it will help 
you save money this year and every year 


1. TAKE ADVANTAGE OF ALL 
POSSIBLE DEDUCTIONS! 


Itemize all your legitimate deductions. Make sure 
to deduct the various direct taxes you pay each 
year. (Unfortunately, you can’t deduct “hidden 
taxes” included in the price you pay for goods 
and services.) Utilize a reliable income tax guide 
for money-saving hints. Special tax consultants 
are available to help with complex returns. 


2. KEEP GOVERNMENT 
OUT OF BUSINESS! 


When Government competes with private indus- 
try, the cost is borne by you and every other 
taxpayer. For example, Florida’s share of the tax 
burden involved in federal power projects has 
already amounted to approximately $140 million 
—or about $81.00 per household. Support private 
enterprise... it’s one of our basic freedoms. 
Keep government out of business... and you'll 
have more dollars left over for your personal 
use on April 16th every year. 


Florida’s Electric 
FLORIDA POWER CORPORATION 
GULF POWER COMPANY 


Taxpaying, Investor-Owned 


FLORIDA POWER & LIGHT COMPANY 
TAMPA ELECTRIC COMPANY 
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THE AMERICANA HOTEL 


Gracing the beautiful, oceanfront Bal Harbour residential 
community of Greater Miami, the AMERICANA HOTEL 
offers the members of The Florida Bar luxuriously ap- 


pointed guest rooms, suites, and lanai apartments. At 
| your disposal . . . in this superb, self-contained conven- 
| tion community . . . excellent food in a tremendous variety 
of dining rooms; beautiful pools, private beaches and 
cabana clubs; endless facilities for amusement; and some 
of the most famous entertainment in the world in their 
lounges and night clubs! Bal Harbour is incomparably 
convenient — serenely secluded for meeting accomplish- 
ments, yet only minutes from all the exciting attractions 
of Miami Beach and the entire Gold Coast! 


TEAR OUT THIS OFFICIAL REGISTRATION & 
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Take a tip from Reddy ... it will help 
you save money this year and every year 


1. TAKE ADVANTAGE OF ALL z KEEP GOVERNMENT 
POSSIBLE DEDUCTIONS! OUT OF BUSINESS! 
Itemize all your legitimate deductions. Make sure When Government competes with private indus- 
to deduct the various direct taxes you pay each try, the cost is borne by you and every other 
year. (Unfortunately, you can’t deduct “hidden taxpayer. For example, Florida’s share of the tax 
taxes” included in the price you pay for goods burden involved in federal power projects has 
and services.) Utilize a reliable income tax guide already amounted to approximately $140 million 
for money-saving hints. Special tax consultants —or about $81.00 per household. Support private 
are available to help with complex returns, enterprise... its one of our basic freedoms. 
Keep government out of business ... and you'll 


have more dollars left over for your personal 
use on April ]6th every vear. 
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FLORIDA BAR CONVENTION! 


Gracing the beautiful, oceanfront Bal Harbour residential 
community of Greater Miami, the AMERICANA HOTEL 
offers the members of The Florida Bar luxuriously ap- 


pointed guest rooms, suites, and lanai apartments. At 
your disposal . . . in this superb, self-contained conven- 
tion community . . . excellent food in a tremendous variety 
of dining rooms; beautiful pools, private beaches and 
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of the most famous entertainment in the world in their 
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convenient — serenely secluded for meeting accomplish- 
ments, yet only minutes from all the exciting attractions 
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REGISTRATION AND RESERVATION FORM 
1964 ANNUAL CONVENTION OF THE FLORIDA BAR 
THE AMERICANA HOTEL 
Bal Harbour, Miami Beach 
May 6-9, 1964 
ADVANCE REGISTRATION REQUIRED 


The form below must be filled out and accompanied by payment of the registration fee 
of $10.00 for each member of The Florida Bar. (No registration fee is required for wives of 
members.) Make checks payable to Harry Zukernick, Convention Chairman, and mail to ad- 
dress below: 

To: RESERVATIONS MANAGER 

Americana Hotel 

9701 Collins Avenue 

Bal Harbour 54, Florida 

Enclosed is my check for $ , payable to Harry Zukernick, 
Convention Chairman, for advance registration fee of $10.00 for the 
Florida Bar Convention May 6-9 at the Americana Hotel, and for tickets 
to the meal functions marked below. 

Please reserve in my name the following accommodations: 

Twin bedded room and bath (2 persons) [] $7, 0 $8, 0 $9, (J $10 
. per person, per day. 

Single room and bath (1 person) [] $12 per day. 
C1] Parlor in connection with twin or single bedrooms ($20, $30, $35 per day). 
| Cabana (rate $15 per day accommodating four). 
(a.m./p.m.) M 1964, d 

will arrive a.m./p.m.) May , , depart 

M 1964 


| understand all above rates are EUROPEAN PLAN AND DO NOT IN- 
CLUDE MEALS, and that there is no additional room charge for children 
under twelve sharing room with adults. 


REGISTRATION FEE AND TICKETS FOR MEAL FUNCTIONS 


(Tickets must be purchased in advance for all meal functions. To insure your reservation at 
oor a you are urged to purchase tickets now. Refunds guaranteed up to May 1, 


Number Amt. Enclosed 
Registration fee — $10 for each member $ 


Real Property Section Luncheon, Friday, May 8, $3.50 each 
Tax Section Luncheon, Thursday, May 7, $3.50 each 
—__— Ladies Luncheon and Fashion Show, Friday, May 8, $3.50 each 
Junior Bar Section Luncheon, Saturday, May 9, $3.50 each 
Annual Dinner and Dance, Saturday evening, May 9, $8.00 each 


Total amount enclosed $. 


(Ticket prices include state tax and gratuities. Tickets for other meal functions may be pur- 
chased at Registration Desk on arrival.) 


Name 
Address 
City. 
Wife’s first name if attending 
Other guests. 


(Registration for Convention by each member of The Florida Bar must be made before hotel 
reservations will be accepted.) 


_ 


AMBIGUOUS LANGUAGE RESULTS IN DENIAL OF 
DEDUCTION FOR CHARITABLE BEQUEST 
Decedent's will provided for the es- 
tablishment of a trust to be adminis- 
tered as follows: 


The trustees shall pay to my wife, 
JEANNETTE MANARY, for her 
benefit, during her life, from time to 


time, and in their uncontrolled discre- 

tion, such amounts from the income 

or principal thereof, as in the judgment 
of the trustees will adequately provide 
for her support, maintenance and com- 
fort, including luxuries, or will be for 
her best interest to receive, and for her 
funeral. The trustees shall not be re- 
sponsible for any payments hereunder, 
unless acting in bad faith, and then shall 
be responsible only for her or his own 
acts of bad faith. 

Upon the wife’s death, the remainder 

of the trust’s assets were to go to 

charity. 

Based upon the assumption that the 
will created a charitable remainder 
interest in the trust, the executors 
claimed a charitable deduction for the 
purpose of computing the Federal Es- 
tate Tax liability. Internal Revenue 
Service denied the deduction for the 
charitable bequest on the ground that 
it did not have an ascertainable value. 

The district court observed that the 
charitable bequest deduction would be 
available only if the language of the 
will authorizing the trustees to invade 
trust corpus for the benefit of the wife 


Tax Law Notes prepared for The Florida 
Bar by the Committee on Education and 
Information of the Tax Section, Jack Lee 
Orkin, Chairman, Byron L. Sparber, Editor. 
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may be construed to establish a deh- 
nite and ascertainable standard for in- 
vasion, thereby affording a basis for 
valuing the charitable remainder in- 
terest. The court concluded — that 
* had the testator herein said 
merely that the trustees could invade 
the corpus and pay to the life tenant 
‘such amounts . . . as in the judgment 
of the trustees will adequately provide 
for her support, maintenance and 
comfort, including luxuries,’ an objec- 
tive standard could have been found. 
However, by adding ‘or will be for her 
best interest to receive,’ the testator 
rendered the value of the remainder 
unascertainable for Section 2055 pur- 
poses,” and cited the State Street Bank 
and Trust Company v. United States, 
313 F.2d 29, 31 C1st Cir., 1/22/63) 
in support of its decision: 

This testator could have 
his widow's ‘comfortable support and 
maintenance,’ or, indeed, in terms for 
her ‘accustomed standard of living,’ and 
escaped this difficulty. Where he chose 
to say something more, with complete 
absence of specificity, we believe the risk 
of uncertainty should be his and_ not 
the government's. 

Thus it appears that had nine words 
been omitted from the will, an am- 
biguity of language would have been 
eliminated and a substantial tax liabil- 
ity avoided. 


provided for 


SALE OF PARTNER'S INTEREST REQUIRES 
TAX PLANNING 


The importance of advanced tax 
planning in the disposal of a partner's 
interest in a partnership was illustrated 
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dramatically in a recent Tax Court de- 
cision. Although the basic business 
and economic results are identical re- 
gardless of whether a partnership or 
the remaining partners purchase a 
withdrawing partner’s interest, the tax 
impact varies radically depending up- 
on which course of action is followed. 

In David A. Foxman, 41 T. C. No. 
51 (Jan. 16, 1964), partners Foxman 
and Grenell entered an agreement 
with partner Jacobowitz to purchase 
his interest for $225,000.00 (about 
$160,000.00 of which represented 
payment for good will). The agree- 
ment obligated Foxman and Grenell to 
pay Jacobowitz directly, but payments 
in fact were made out of partnership 
funds. 

Jacobowitz reflected the transaction 
as a sale of his partnership interest 
and reported his profit as a long term 
capital gain. The partnership reflected 
the payments to Jacobowitz as distribu- 
tion of partnership earnings due him 
in liquidation of his interest and there- 
fore deductible from partnership in- 
come, thus reducing the taxable in- 
come of Foxman and Grenell. 

If Jacobowitz properly reflected the 
transaction, Foxman and_ Grenell 
would be required to report as addi- 
tional income most of the payments 
made by the partnership to Jacobowitz. 
Whereas, if Foxman and Grenell prop- 
erly reflected the transaction, Jacobo- 
witz would be required to report most 
or all of his profit as ordinary income 
rather than capital gain. 

The Tax Court noted that the part- 
nership provisions of the Internal 
Revenue Code are “distressingly com- 
plex and confusing . . . almost in- 
comprehensible” and that it is difficult 
to understand why there is an “enor- 
mous disparity in tax burden, turning 
upon what for practical purposes is 
merely the difference between Tweed- 
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ledum and Tweedledee.” It further ob- 
served that in this case the controversy 
was primarily between Jacobowitz and 
Foxman and Grenell, rather than be- 
tween the taxpayers and the Internal 
Revenue Service, for the statutory pro- 
visions are such that the parties to the 
transaction determine the tax impact 
by virture of the method they select to 
acquire a withdrawing partner's in- 
terest. 

The Tax Court concluded that the 
agreement between the partners clear- 
ly called for the withdrawing partner's 
interest to be purchased by the other 
partners and not by the partnership. 
Accordingly, Jacobowitz was entitled 
to his capital gain, and Foxman and 
Grenell were required to report an ad- 
ditional $160,000.00 of ordinary in- 
come. 

There is no question that the part- 
nership provisions of the Internal Rev- 
enue Code are complex, perhaps un- 
duly so. However, great care must be 
taken in drafting an agreement for 
the disposal of a partner’s interest in 
order to assure the desired tax results. 


EXPENSES INCURRED IN THE ISSUANCE OF STOCK 
DIVIDENDS ARE NOT DEDUCTIBLE 

Taxpayer corporation issued stock 
dividends and incurred expenses as a 
result thereof which it deducted as 
ordinary and necessary business ex- 
penses pursuant to Section 162(a), 
Int. Rev. Code of 1954. The Tax 
Court denied the deduction on the 
theory that the expenditures related to 
a change in the taxpayer’s capital 
structure and therefore were capital in 
nature and not deductible. 

Taxpayer appealed the Tax Court 
decision, but to no avail. The circuit 
court! affirmed the Tax Court decision 
on the following grounds: 


1General Bancshares Corp. v. Com.,— 
F.2d—(C8th Cir.,), 1/28/64. 
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1. A change in capital structure 
resulted from the stock dividends by 
virtue of surplus being converted into 
capital. Thus the expenditures seem 
more related to the acquisition of a 
capital asset rather than to the con- 
duct of day to day business. 

2. Other costs which have to do 
basically with corporate structure have 
been denied deductibility as ordinary 
and necessary business expenses. These 
costs include organization expenses, 
reorganization and recapitalization ex- 
penses and expenses in connection 
with the issuance or increase of non- 
dividend corporate stock. The ration- 
ale of the cases denying deductibility 
of the above-described items appears 
to be that the expenditures related to 
general corporate operations over an 
indefinite period of time rather than 
to production of income or other ac- 
tivities of a single taxable year. 

3. Although the expenditures in 
question did not result in the acquisi- 
tion of a particular corporate asset, 
they did result in the creation of an 
intangible asset in the form of an al- 


tered corporate structure and therefore 
are capital in nature. 


4. The expenditures, although un- 
questionably of a business nature, sim- 
ply were not “ordinary and necessary” 
so as to be deductible pursuant to Sec- 
tion 162. 


5. The legislative history of Sec- 
tion 248, Int. Rev. Code of 1954 
(which relates to the amortization of 
organizational expenditures of a cor- 
poration) indicates that Congress did 
not intend stock dividend expenses to 
be deductible as incurred. 


6. The fact (contended by the tax- 
payer) that the stock dividends were 
not taxable to the stockholder recipi- 
ents and did not for tax purposes re- 
duce the amount of available earnings 
to be considered in determining tax- 
ability of future distributions to stock- 
holders, is of no significance. 

At the present time petition for re- 
view of a similar case is pending be- 
fore the Fifth Circuit. See Arkansas 
Louisiana Gas Co., (Tax Court Memo 
1963-77). 


WELFARE AND PENSION PLANS CLINIC 
Tuesday, March 24 © Sheraton Tampa Motor Inn, Tampa 


> Conducted by the U. S. Department of Labor for plan administrators, insurance 
consultants, accountants, actuaries, attorneys, trust officers, union officials, and 
others interested in the administration of welfare and pension plans. 


>» Gain complete information about the Federal Welfare and Pension Plans Dis- 
closure Act, reporting and bonding. The clinic will begin promptly at 9 a.m. and 
continue through 11:30 a.m. 
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REAL PROPERTY 
PROBATE and 
TRUST LAW 


SECTION MEMBERSHIP 


Members of the Bar are invited to 
join the Real Property, Probate and 
Trust Law Section, and to participate 
in its many constructive activities. In 
addition to the regular material dis- 
tributed by the Section, your 1964 
dues will entitle you to receive a loose- 
leaf reprint of the Uniform Title 
Standards and Section Directory fol- 
lowing the format of the Fund Hand- 
book. Please mail your check for 
$2.00 payable to “Real Property Sec- 
tion,” c/o Paul J. Stichler, P. O. Box 
2671, Orlando, Florida. 


Easements—Establishment by Prescription 


In a boundary dispute between 
neighbors involving a strip of land ap- 
proximately 15 feet wide, the record 
title to which was vested in plaintiffs, 
but which defendants claimed by ad- 
vance possession, the lower court 
found that a portion of the 15 foot 
strip had been used as a thoroughfare 
for more than 20 years. The appellate 
court reversed holding that the evi- 
dence as to existence of the easement 
by prescription was not clear and posi- 
tive as required by law. Cooper v. 
Davis, 156 So.2d 169 (Fla. App., 
1963). 


Summaries of recent decisions and opin- 
ions were prepared for the Real Property, 
Probate and Trust Law Section by Wil- 
liam P. Owen, Fort Lauderdale. Gene 
Essner, chairman, Publications Commit- 
tee. 
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Restrictive Covenants—Riparian Rights 


The City of St. Petersburg acquired 
title to waterfront lots in 1917 by 
deed which contained certain restric- 
tive covenants. In the same year the 
city filled in the submerged land 
adjacent to said lots and acquired title 
to the filled land in 1918 by special 
act of the Legislature. The entire tract, 
both the original lots and the adjacent 
filled land, was used by the city as a 
park until 1962, when it decided to 
use said tract as a parking lot for a 
new auditorium constructed nearby. 
The city instituted declaratory pro- 
ceedings to determine its right to so 
use the entire tract. The appellants 
opposed the proposed use contending 
that the city was estopped to use said 
tract for any purpose other than as a 
park. The appellants owned coopera- 
tive apartments situated on land adja- 
cent to the tract in question. Although 
the real estate agent who sold one otf 
the appellants her cooperative apart- 
ment represented that the subject 
lands were dedicated for park pur- 
poses, the court found that said real 
estate agent was not an agent of the 
city. Since the title to the submerged 
land prior to its being filled was vested 
in the State of Florida, the restrictions. 
placed upon the upland did not extend 
to the submerged land. The court af- 
firmed the lower court’s judgment for 
the city. Helsey v. City of St. Peters- 
burg, 156 So.2d 171 (Fla. App., 
1963). 
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Mechanic's Liens—Notice of Pendency of 
Action 


The First District Court of Appeal 
was confronted with the following 
certified question from the circuit 
court: 

Where plaintiffs in a mortgage fore- 

closure proceeding brought against the 

mortgagor and materialmen, lienors, filed 

a Notice of Lis Pendens which does not 

refer to the filing date of any of the 

defendants’ claims of lien, or describe 
the improvements affected thereby, 
should the defendants’ lienors’ counter- 
claims be dismissed for their failure to 
file a notice of pendency of action pro- 

vided by F.S.A. 84.21 and 84.23? 

The mechanic’s liens were not dis- 
charged since action had been begun 
within one year from the time of the 
filing of the claims of liens by lienors 
who were made parties defendant to 
the action, although no notices of 
pendency of action had been filed by 
the lienors within one year from the 
time of the filing of the claims of lien. 
The appellate court held that the lis 
pendens was sufficient to put all per- 
sons, including defendant lienors, on 
notice that the real property described 
therein was involved in litigation, the 
final disposition of which would be 
determined upon entry of a final de- 
cree in the cause. Johnson v. Rossell, 
156 So.2d 190 (Fla. App., 1963). 


Easement—Definement 


Plaintiffs brought suit for declara- 
tory relief seeking to have the court 
define and require a conveyance of an 
easement pursuant to a recorded con- 
tract by which plaintiffs had purchased 
certain land from defendants. The 
part of the contract in question pro- 


vided: 


The sellers shall provide, within a reason- 
able time, a good roadway sufficient for 
automobiles as a means of ingress and 
egress from said land to Laurel Road, 
and shall convey to the buyer a _per- 
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manent easement for said purpose and 
upon the land upon which said roadway 
is constructed, in common with the 
owner of other land adjoining said road- 
way. 


Plaintiffs had premissively used 
two different routes of ingress and 
egress over land which had been own- 
ed by defendants at the time when the 
contract was entered into between 
plaintiffs and defendants. Subsequent 
to the date of said contract, defend- 
ants acquired title to another parcel 
of land and plaintiffs began using a 
third route over same. Following the 
analogeous rule relating to suits for 
specific performance, the court held 
that the contract in question could be 
construed and enforced by a court of 
equity as to the parcel subsequently 
acquired by sellers. The failure to de- 
fine the boundaries of the right-of-way 
in the original contract did not render 
the contract creating the easement in- 
effectual and the plaintiffs were en- 
titled to a convenient and suitable way 
depending upon the conditions and 
purposes for which the easement was 
intended. Plaintiffs were entitled to a 
specific easement which defendants 
were able to provide over lands subse- 
quently acquired. 


Easements—Relocation 


In a suit brought by an electric 
utility company to enjoin landowners 
from constructing filling station the 
landowners counterclaimed seeking a 
mandatory injunction to require utility 
company to relocate guy wire so as not 
to obstruct driveway of filling station. 
Although the easement was general 
as to the location of the utility pole 
and guy wires, it became fixed upon 
the construction of the pole and guys. 
Easements once granted and fixed can- 
not be changed except with the mutual 
consent of the dominant and servient 
owners. To permit the servient owner 
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to require the easement owner to make 
changes in the easement already fixed 
would violate the covenant of the 
easement which the original owners 
gave allowing the utility company 
“peaceable possession, use and enjoy- 
ment of said easement.” Florida Power 
Corporation v. Hicks, 156 So.2d 408 
(Fla. App., 1963). 


Navigable Waters—Erosion 


The city of Dania, Florida, and its 
assignee, brought suit to quiet title 
against the defendants who were the 
owners of lots in Block 207 of a sub- 
division which had been platted in 
1924. Block 207 was shown on said 
plat as being bounded on the east by 
the Atlantic Ocean and on the West 
by a strip of land owned by plaintiffs. 
The defendants appealed from a final 
decree finding that the defendants’ 
land had gradually disappeared by 
erosion and that the plaintiffs’ land 
was bounded on the east by the At- 
lantic Ocean. The appellate court sus- 
tained and cited its earlier decision 
in Municipal Liquidators, Inc. v. 
Robert R. Tench, etc., 153 So.2d 728 
(Fla. App., 1963) as controlling in 
that there is a presumption of erosion 
as against avulsion and the burden of 
proof is on the one claiming avulsion. 
Since the defendants failed to prove 
that Block 207 had_ disappeared 
through avulsion it must be presumed 
that it had eroded away and the de- 
fendants had lost their titles to the 
State of Florida. Schultz v. City of 
Dania, 156 So.2d 520 (Fla. App., 
1963). 


Constructive Service—Sworn Statement 


A final decree in mortgage fore- 
closure was held to be void because of 
the failure of plaintiff to include all of 
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the allegations required to be included 
in the sworn statement required by 
Sec. 48.04, F.S.A. as a condition 
precedent to service by publication. 
Kautzmann v. Alexander, 156 So.2d 
522 (Fla. App. 1963). 


Homestead—Delivery of Conveyance 


Bessie Brown sued her sister, Doris 
Brown Hutch, to have a conveyance 
given to Doris by their father, W. J. 
Brown, set aside on the ground that 
the property described in the convey- 
ance constituted the homestead of W. 
J. Brown, and on the further ground 
that there had been no effective de- 
livery of the deed. The deed in ques- 
tion had been given by W. J. Brown 
to a friend and advisor together with 
written instructions directing the 
friend to deliver the deed to Doris up- 
on his death. The deed had been given 
to replace an earlier deed in order to 
correctly show Doris’s name since she 
had been divorced and_ remarried 
since the earlier deed had been given. 
In 1949 Doris and her infant son 
moved in with her father and lived 
with him in his home located upon 
the subject land. Several years later 
Doris married James Hutch who also 
came to live with Doris in the house 
owned by W. J. Brown. In May, 1960, 
W. J. Brown left and went to live 
with another daughter where he died 
in 1961. The court held that since 
Doris looked upon and treated her 
husband as the head of the family, the 
subject property did not constitute 
homestead property. The court found 
that there had been a sufficient de- 
livery in that it had been given to the 
third party by the father without reser- 
vation and without retaining control 
over it. Brown v. Hutch, 156 So.2d 
687 (Fla. App., 1963). 
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Discretion is most important 


ENFORCEMENT OF 
COLLECTIVE BARGAINING AGREEMENTS 


Section 301 of the National Labor 
Relations Act' provides a federal court 
forum for the enforcement of collec- 
tive bargaining agreements; however, 
other forums, such as state courts, Na- 
tional Labor Relations Board, and 
arbitration, are also available to handle 
many of the issues 


involved such 
cases. As may be 
expected, the in- 


terrelationship — of 
these available for- 
ums entails prob- 
lems both legal and 
strategic. 

Most of the Sec- 
tion 301 cases are 
actions brought by 
unions against employers for specific 
performance of that part of the col- 
lective bargaining agreement which 


MINTZ 


129 U.S.C.A. Section 185(a): Suits for 
violation of contracts between an em- 
ployer and a labor organization repre- 
senting employees in an industry affect- 
ing commerce as defined in this Act, or 
between any such labor organizations, 
may be brought in any district court of 
the United States having jurisdiction of 
the parties, without respect to the amount 
in controversy or without regard to the 
citizenship of the parties. 


Prepared for The Florida Bar by the 
Committee on Labor Relations. Harrison C. 
Thompson, Jr., Chairman; Herbert B. 
Mintz, Editor. 
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contains an agreement to arbitrate. 
The employers may plead many de- 
fenses in such cases. They might 
contest the arbitrability of the issue, 
or allege the union’s non compliance 
with or breach of some contractural 
requirement, or allege that some other 
forum has jurisdiction and is the more 
appropriate Cand possibly exclusive) 
forum to adjudicate the controversy. 

Employers (with a much lesser 
frequency than unions) may bring a 
Section 301 action. Most commonly, 
such action would seek damages and/ 
or injunctive relief for the union’s 
breach of the no-strike clause. The 
union’s defense might contest the jur- 
isdiction of the court; more specifical- 
ly, the union may argue that primary 
and/or exclusive jurisdiction to ad- 
judicate the controversy lies either 
within the parties’ agreed grievance- 
arbitration procedures or within the 
jurisdiction of the National Labor 
Relations Board. 

As may be expected, the choice of 
forum or defense may involve strategic 
advantages; e.g. the federal courts have 
no injunctive powers (due to the 
limitations of the Norris-LaGuardia 
Act) to grant the employer relief from 
the union’s breach of a_ no-strike 
clause, but state courts are not (to 
date) without such power. Unions 
sometimes may invoke two forums 
concurrently; for example, they may 
file an unfair labor practice charge at 
the NLRB and also file for arbitration, 
or petition the court to order the em- 
ployer to arbitrate. It is quite possible 
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where two forums continue to enter- 
tain the actions, that conflicts of law 
and conflicts of rights and remedies 
will arise. 

As the practitioner researches his 
problem in this area, he finds many 
related, but diverse issues and prob- 
lems. He also finds no singular test or 
standard which can sensibly be ap- 
plied to all these issues. As he studies 
the several Supreme Court cases in- 
terpreting Section 301, he finds con- 
siderable guidance, but he also finds 
that there is considerable room for 
judicial discretion at the trial court 
level. In an effort to summarize the 
ruling case law under Section 301 he 
may develop, as does this article, some 
headnote ideas as follows: 


Headnote Ideas or Guides 


1. Collective bargaining  agree- 
ments are to be interpreted by resort 
to a uniform federal substantive com- 
mon law which is to be evolved by the 
judiciary. Federal substantive law is 
also to be applied in state court pro- 
ceedings, except that state substantive 
law will be applied to determine con- 
tract rights and issues which are with- 
in the scope of Section 14(b) of the 
Taft-Hartley Act (the section that 
gives predominence to state laws con- 
cerning union security agreements ).” 

2. Although Section 301 gives the 
federal courts jurisdiction to enforce 
collective bargaining agreements, and 
although this enforcement authority 
includes the power to specifically en- 
force agreements to arbitrate, the sec- 


2 Textile Workers Union v. Lincoln Mills, 

353 U. S. 448 (1957); Local 174, 
Teamsters Union v. Lucas Flour Co., 
369 U. S. 95 (1962); Retail Clerks 
Int'l Assn. v. Schermerhorn, 84 S. Ct. 
219 (1963). 
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tion does not grant to the federal 
courts the authority to enjoin strikes 
in breach of contract.* 

3. The jurisdiction of the federal 
courts to enforce collective bargaining 
agreements is in addition to, and does 
not pre-empt the jurisdiction of the 
state courts. There is concurrent juris- 
diction; however, the extent to which 
the state court’s injunctive remedial 
power can be affected Cif not abro- 
gated) by resort to the federal removal 
statutes is not as yet clear.‘ 

4. The courts have jurisdiction to 
enforce collective bargaining agree- 
ments notwithstanding the fact that 
the cause of action, or part thereof, 
may involve matters which are argu- 
ably within the protection or prohibi- 
tion of the provisions of the National 
Labor Relations Act. The Supreme 
Court has stated that it will wait to see 
the extent to which this dual-jurisdic- 
tion will produce conflicts and prob- 
lems; in such future event, the rules 
for handling such problems will be 
figured out as the need arises.* 

5. In actions for specific perform- 
ance of the agreement to arbitrate, the 
courts should not go into the merits of 
grievances. The court should defer the 
resolution of grievances or disputes 
falling within the scope of the agree- 
ment to arbitrate to the arbitrator. 
There may, however, be cases where a 
substantial or total breach (for ex- 
ample, breach of a no-strike clause) 
constitutes a repudiation of the agree- 
ment to arbitrate, thereby doing away 


3 Textile Workers Union v. Lincoln Mills, 
supra; Sinclair Ref. Co. v. Atkinson, 370 
U. S. 195 (1962). 

*Charles Dowd Box Co. v. Courtney, 368 
U. S. 502 (1962). 

5Lucas Flour Co., Supra; Smith v. Even- 
ing News Assn., 371 U. S. 195, 83 
S, Ct. 267 (1962). 
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with any duty to arbitrate.° 


Discretionary Exercise of Jurisdiction 


One of the principal problems run- 
ning through these cases is whether or 
not the court should exercise its juris- 
diction over the merits, or, in the exer- 
cise of its discretion, defer to the 
jurisdiction of the arbitrator or the 
NLRB. There are many relevant con- 
siderations which might be taken in 
account; for example, does the alter- 
native forum provide effective and 
suitable remedy; does the contract 
language shed any light on the parties’ 
intended choice of forum for the ad- 
judication of their contract dispute; 
does the alleged breach of contract, or 
other action of either party have any 
bearing on the appropriateness of any 
of the forums or the appropriateness 
of the relief being sought? 

Another principal problem running 
through these cases involves problems 
of interpretation. The resolution of the 
merits of a case, or the arguments ad- 
dressed to the court’s discretionary ex- 
ercise of jurisdiction may in some in- 
stances turn on a question of statutory 
interpretation, or in other instances, 
upon a question of contract interpreta- 
tion. The standards for each are ob- 
viously different. 

There is much verbiage in cases to 
indicate that our national labor laws 


® United Steelworkers of America v. War- 
rior & Gulf Navigation Co., 363 U. S. 
574 (1960); United Steelworkers of 
America v. Enterprise Wheel & Car Co., 
363 U. S. 593 (1960); Atkinson v. 
Sinclair Ref. Co., 370 U. S. 238 (19- 
62); Drake Bakeries v. American Bakery 
& Confectionery Workers, 370 U. S. 254 
(1962). 


should be interpreted and administer- 
ed in such a way as to promote the 
stability of collective bargaining and to 
enhance the arbitral process. In the 
minds of many, these are admirable 
purposes; and indeed, such approach 
may well be consistent with the elusive 
congressional intent. It is quite another 
matter, however, when courts are call- 
ed upon to find the intent of the 
parties and thereby interpret contracts. 
In such cases, the rule of construction 
should not assume that both parties, or 
more particularly, the employer, was 
similarly concerned to enhance either 
the process of collective bargaining or 
the arbitral process. 


Conclusion 


Many who have studied the statu- 
tory history of Section 301 and con- 
trast it to the case law development 
are tempted to exasperate. Be that as 
it may, we are evolving through Sec- 
tion 301, a federal substantive law 
and we have pre-empted the state com- 
mon law of contracts. This is of very 
recent vintage; and we are therefore 
on the threshold. We are, in Section 
301 contract enforcement cases, in 
our infancy. Attorneys can only pray 
that not too many contract rights and 
equities again get lost in the argu- 
ments concerning jurisdiction and pre- 
emption. Fortunately, the Supreme 
Court (possibly profiting by their ex- 
perience of the past) has not declared 
any singular test to govern all Section 
301 problems. They have wisely left 
room for the exercise of judicial dis- 
cretion based on the particular facts of 
the case. 


INE 5 6 cca does not prove by his martyrdom that he has kept within the law. 
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Recent Opinions of 


The Attorney General 


ARTICLE X, SECTION 7, FLORIDA 
CONSTITUTION, HOMESTEAD TAx 
EXEMPTION — HUSBAND AND WIFE 
CLAIMING SEPARATE EXEMPTIONS. 
Honorable Ray E. Green, Comptroller, 
was advised by the Attorney General 
that a husband and wife, owning 
separate dwelling houses within the 
state or a county, residing together in 
each such dwelling at intervals, each 
of them may not claim tax exemption 
upon the said dwelling owned by 
them. Jan. 16, 1964, 064-5. 

CHAPTER 289, FLoripa STAT- 
uTES, §192.54, Froripa  Srat- 
UTES, §201.10, INpusTRIAL DEVEL- 
OPMENT CorRPORATIONS — Tax Ex- 
EMPTION Status. Honorable Ray 
E. Green, Comptroller, was advised by 
the Attorney General that the tax ex- 
emption rights of industrial develop- 
ment corporations are, under and 
pursuant to Section 289.181, Florida 
Statutes, which refers to Sections 
192.54 and 201.10, Florida Statutes, 
the same as the exemption rights of 
national banking associations under 
section 548, title 12, of the United 
States Code, and of banks general- 
ly as to exemption under Section 
201.10, Florida Statutes, as to certifi- 
cates of deposit issued by Industrial 
Development Corporations, if any. In 
that promissory notes owned and held 
by national banking associations are 
not subject to state intangible personal 
property taxation, promissory notes 
held by industrial development corpo- 
rations would, under the terms of 
said Section 192.54 and 289.181, 
Florida Statutes, be entitled to exemp- 
tion from intangible personal property 
taxes. Jan 16, 1964, 064-6. 
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ARTICLE IX, § 13, FLormpa Con- 
STITUTION, CHAPTER 320, FLORIDA 
STATUTES, CHAPTER 317, FLORIDA 
StaTuTES, Motor VEHICLES—Mo- 
TORIZED Carts—Tax EXEMPTION 
AND LicENSE Taxes. Honorable Ray 
E. Green, Comptroller, was advised 
by the Attorney General that motor- 
ized carts, either gasoline or electric 
powered are motor vehicles within 
the purview of Section 13, Article IX, 
of the Florida Constitution when oper- 
ated over the public highways of this 
State for the purpose of transporting 
persons or property. Jan. 16, 1964, 
064-8. 

MEANING OF ANY AGGRIEVED 
PARTY AS USED IN SECTION 215.19, 
Frorwwa Statutes. Honorable Pat- 
rick H. Means, General Counsel for 
the Florida Industrial Commission, 
was advised by the Attorney General 
that the phrase “any aggrieved party” 
as used in Section 215.19, Florida 
Statutes, relates primarily to employ- 
ees of the public contractor in ques- 
tion, although any other person direct- 
ly and materially affected by the failure 
to pay the required wages may be also 
within the said phrase; that in the ad- 
ministration of the apprenticeship 
program, the Department of Appren- 
ticeship is not vested with authority 
to insure compliance with the prevail- 
ing wage law. Jan. 17, 1964, 064-10. 

CHIROPRACTORS FURNISHING 
MEDICAL SERVICES UNDER SECTION 
440.13, FLormpa Statutes. Honor- 
able E. M. Saunders, D. C., President 
of the Florida State Board of Chiro- 
practic Examiners, was advised by the 
Attorney General that a chiropractor 
is considered to be a “physician” with- 
in the contemplation of Section 
440.13, Florida Statutes; and that the 
employer has the responsibility to pro- 
vide medical service and qualified 
rights to select physicians. Jan. 17, 
1964, 064-11. 
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Rights 
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EVERYBOD) Bt SINESS 
MAY EIS 


Observance of Law 


LANS FOR THE observance of Law 

Day, USA, in Florida on May 1, 
1964, were off to a good start with the 
appointment of Law Day chairmen in 
major cities around the state. 

Nichelson E. Buchwalter, Jackson- 
ville, chairman of the American Citi- 
zenship Committee and state Law Day 
chairman for The Florida Bar, an- 
nounced that his committee had again 
provided local chairmen with a Law 
Day Handbook and other materials for 
use in their areas. 

Two new ideas were adopted by the 
committee for the 1964 observance. 
They are tri-colored automobile bump- 
er strips, and full color lithographed 


iS EVERYBODYS BUSINESS: | 
DAY. 


Cur of 


iS EVERYBODYS BUSE 
LAW DAYS 


Day, USA, Planned 


posters depicting four of the freedoms 
guaranteed by the Constitution. 

A set of four posters, Cas shown 
above) each 18” x 26”, depicting 
Freedom of Speech, Freedom of Press, 
Freedom of Religious Worship, and 
Trial by Jury, has been mailed to each 
local bar group around the state. 

A supply of automobile bumper 
strips will be forwarded to local Law 
Day chairmen sometime during March. 

The Florida Association of Women 
Lawyers announced that their group 
will make a special effort to assist Law 
Day observances in schools around the 
state, according to Law Day Chairman 
Gladys Irene White, Miami. 


Local Law Day chairmen appointed to date are: 


Forrest Leroy Hill, Punta Gorda 


Charlotte County Bar Association 


Leon Whitehurst, Jr., Clearwater 


Clearwater Bar Association 


Benjamin Green Parks, Naples 


Irving Cypen, Miami Beach 


Collier County Bar Association 
Dade County Bar Association 


Robert G. Maxwell, Miami Springs 
Thomas J. Walsh, Homestead 


Hialeah-Miami Springs Bar Association 


Homestead Bar Association 


Clyde N. Wells, Jr., Jacksonville 


Jacksonville Bar Association 


S. Austin Peele, Lake City 


Lake City Bar Association 


(also co-chairman for Third Judicial Circuit Bar Association ) 


Charles Stuart Landers, Bradenton 


Manatee County Bar Association 


Judge John F. Harkness, N. Miami 


North Dade Bar Association 


John Foy Lowndes, Orlando 


Orange County Bar Association 


Reid F. Moore, Jr., Palm Beach 
Robert J. Stinnett, Sarasota 


Palm Beach County Bar Association 
Leanue Sarasota County Bar Association 


Granvel S. Kirkland, Ft. Pierce 


St. Lucie County Bar Association 


John A. Nelson, St. Petersburg 


Donald A. Pleasants, Tampa 
Terry R. McDavid, Lake City ........................ 
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St. Petersburg Bar Association 


..Third Judicial Circuit Bar Association 
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News and Notes 


Lawyers’ Title Guaranty Fund 


(By the staff of Lawyers’ Title Guaranty Fund) 


National Representation . . . Syl- 
vester C. Smith, Jr., immediate past 
president of the American Bar Associa- 
tion and recently retired General 
Counsel of the Prudential Insurance 
Company of Amer- 
ica, visited Fund 
headquarters on 
January 16 and 17 
for orientation and 
briefing confer- 
ences in connection 
with his retainer to 
represent The Fund 
in liaison with na- 
tional organizations 
interested in having adequate title as- 
surance on Florida properties. While 
in Orlando, Mr. Smith also met with 
the officers and members of the Execu- 
tive Committee of the Board of Direc- 
tors of Attorneys’ Title Services, Inc., 
of Orange County and observed the 
manner in which lawyers and The 
Fund have cooperated to establish title 
information plants in many parts of 
the state. Mr. Smith was the guest 
speaker at the January 16 meeting of 
the Orange County Bar Association. 


SMITH 


Legal Secretaries Association .. . At 
the annual installation banquet of the 
Florida Association of Legal Secre- 
taries to be held in St. Petersburg on 
April 18, Fund President Hewen A. 
Lasseter will have the honor of intro- 
ducing his long-time personal friend, 
Chicago attorney and author Francis 
X. Busch who will be the guest speak- 
er. 
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Brochure Translated . . . Following 
the suggestion of a member, a Spanish 
translation of The Fund’s brochure 
“Buying Real Estate in Florida?” has 
been prepared. Copies of both the 
English and Spanish versions may be 
obtained from Fund headquarters. 

Broward County .. . Emil D. “Mac” 
McLenon succeeded Robert B. Bratzel 
as executive vice president and mana- 
ger of Lawyers’ Title Services, Inc., of 
Broward County, the Fund affiliated 
title information facility in Fort Laud- 
erdale, on February 1. Mr. McLenon, 
who has been in the abstracting field 
since 1946, came to Fort Lauderdale 
from Sarasota where he managed an 
abstract plant. Mr. Bratzel left the 
Broward County plant but remains in 
the “family” as Field Services Officer 
of The Fund. 

Full-time General Counsel ‘ 
George B. Carter, 
the originator of 
the concept of bar- 
related title assur- 

ing organizations 
and General Coun- 
— sel of The Fund 
since its inception, 
retired from 
the private practice 
CARTER of law to spend 
full time at Fund headquarters. 

Realtor-Lawyer Relations . . . Mr. 
Lasseter was the speaker at a joint 
meeting of the Greater Hollywood Bar 
Association and the Hollywood-South 
Broward Board of Realtors, on Jan- 
uary 9, 1964, using the topic “Realtor- 
Lawyer Relations or Let’s Communi- 
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cate” as the subject. Shown in the ac- 
companving picture with Mr. Lasseter, 
center, are Luther Sparkman, left, 
Realtor president, and William F. 
Hunter, Jr., right, bar association pres- 
ident. They are each holding a copy 
of The Fund's brochure “Buying Real 
Estate in Florida?” The Fund’s adver- 
tisement, “It Takes all 3—Realtor, 
Lawyer, Lender,” can be seen on the 
back panel of the brochures. Mr. Las- 
seter has made several similar talks be- 
fore joint Realtor — bar association 
meetings or local boards of Realtors. 


Expansion At Headquarters . . . On 
January 29, construction of an 18’ x 
36’ one story concrete block storage 
building was commenced on The 
Fund’s property immediately to the 
rear of the headquarters building. This 
extra storage facility will free some 
much needed space within the main 
building. 

Title Note By A Fund Attorney .. . 
Abandonment Of Homestead ... A 
question frequently presented is wheth- 
er the abandonment of the homestead 
by the husband constitutes abandon- 
ment by the wife. Once homestead 
status attaches to real property, it can 
only be waived by abandonment or 
alienation in the manner provided by 
law. The homestead rights are not lost 
because of absence due to confinement 
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in a state institution for the insane. 
16 Fla. Jur. 329, Homestead, Sec. 74. 
Stokes v. Whiddon, 122 So. 566. Also 
homestead rights are not lost if ab- 
sence is involuntary or compulsory. 
The wife cannot be deprived of her 
homestead rights by removal from the 
premises with her husband where she 
does not participate in his intention 
not to return. Otherwise, a husband 
could do indirectly what the constitu- 
tion and legislature have sought to pre- 
vent him from doing directly. 26 Am. 
Jur. 124, Homestead, Sec. 201, note 
9. A wife can separately abandon her 
homestead rights leaving her husband 
and home with the intention of never 
returning. Barlow v. Barlow, 23 So. 
2d 723. But, incompetents do not 
have the capacity to change their 
domiciles except in lucid intervals. 
Miller v. Nelson, 35 So.2d 288. 
Mathews v. Mathews, 141 So.8d 799. 


New Members Since Last Report: 


Louis W. Adams, Jr. .................. Ft. Lauderdale 
Hugo H. Braemer Miami 
Samuel B, Brahm ........................ St. Petersburg 
George F. deClaire ..................... Ft. Lauderdale 
John D. Fite Clearwater 
N. S. Gould Clearwater 
Roger Ei. Harper... Pompano Beach 
Norman P. Herr Clearwater 
Lawrence E, Keough .................. St. Petersburg 
Arthur G, Leonhardt, Jr. ..................... Orlando 
Philip A. Livedis .................. St. Petersburg 
Robert E. Livingston Miami 
Owen McGovern, Jr. Ocala 
Edmund T. Shubrick .................. St. Petersburg 
Bobby A. Webb... Winter Haven 


Roger E, Whigham 


Tampa 


CITY ATTORNEY WANTED—City of Pom- 
pano Beach, population 22,000, desires 
to retain full-time attorney. Must be 
member of The Florida Bar, minimum 
two years practice. Salary open. Send 
resume to Post Office Box 1300, Pom- 
pano Beach, Florida, not later than May 
1, 1964. 
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Florida’s circuit court judges, at 
their annual conference February 6-8 
in St. Petersburg, voted to join The 
Florida Bar in developing proposed 
legislation which would change the 
method of selecting judges and the 
method of impeachment proceedings 
against a judge. 

Judge Joseph S. White of West 
Palm Beach gave the conference com- 
mittee report on selection, tenure and 
discipline. He recommended the con- 
ference join in making the Missouri 
Plan of selecting judges their primary 
objective. 

Associate Justice Tom C. Clark of 
the United States Supreme Court was 
principal speaker at the conference 
banquet. He said Florida has a model 
constitutional system for the judiciary, 
crediting the 1957 constitutional 
amendment establishing the district 
courts of appeal as a model for eight 
other states which have since pattern- 
ed constitutional changes after Flor- 
ida’s. 

Lectures and seminars presented 
during the four-day conference dis- 
cussed the finding of facts in a case 
and their acceptability. 


New officers of the Conference of 
Circuit Court Judges elected are Judge 
Edwin L. Jones, Jacksonville, chair- 
man; Judge Woodrow Melvin, Milton, 
chairman-elect; and Judge Lamar G. 
Warren, Fort Lauderdale, secretary- 
treasurer. 


Judge Charles B. Fulton was honor- 
ed along with the judges of the Third 
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Appellate District January 25 at a 
luncheon in the Barcelona Hotel at 
Miami Beach. The luncheon was the 
highlight of a two-day torts and trial 
seminar given by the Academy of Flor- 
ida Trial Lawyers. Speaking at the 
luncheon was Thomas F. Lambert, Jr., 
former dean of Stetson University Col- 
lege of Law, who discussed, “Mill- 
stones and Milestones in Torts.” Par- 
ticipants in a seminar discussion on 
trial techniques and jury arguments 
included West Palm Beach lawyers 
Samuel D. Phillips, Jr., and Al J. 
Cone. Outstanding trial lawyers from 
throughout the nation attended the 
seminar. Lawrence Hastings, Miami, 
led a discussion during the meeting on 
law suits against tobacco companies 
on the part of persons who allegedly 
contact lung cancer from cigaret smok- 
ing. 

The 1964 winter conference of the 
Florida County Judges’ Association 
took place in Sarasota January 23-25. 
Following the welcome by host Judge 
John T. Graham, a panel discussion 
of probate, under the chairmanship of 
Hillsborough County Judge James D. 
Bruton, Jr., was held. County Judge 
Richard M. Stanley chaired a panel on 
criminal procedure in the afternoon. 
Participating in a panel forum on 
mental health Friday morning were 
Representatives Woodie A. Liles ot 
Hillsborough County, John W. Hasson 
of Sarasota, George B. Stallings of Du- 
val County, and Judge Frank Dowling, 
chairman of the county judges’ com- 
mittee on mental health. Judge James 
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Judge A. O. Kanner, judge of the Second District Court of Appeal, was honored at a dinner at the 
Lakeland Yacht Club on February 25, marking his retirement effective March 1. The dinner was 


sponsored by the Lakeland Bar Association and was attended by many of the state's jurists. In the 
first photo above, Judge Kanner is seated at left beside R. J. Langston, president of Lakeland Bar 


Association, while Judge Sherman N. Smith, Jr., and Judge Charles A. Carroll 


(center photo) 


address the 250 lawyers and judges in attendance. As Judge Kanner responds to the group, he 
receives a standing ovation from Supreme Court Justice Stephen C. O'Connell, First District Court of 
Appeal Judge John T. Wigginton, Florida Bar President-elect Chesterfield H. Smith, and Judge 


Carroll. 


D. Bruton, Jr., presented a monologue 
entitled, “Things and Stuff Like That 
There” at the silver candlelight ban- 
quet held at the Hotel Sarasota Ter- 
race’s roof garden. 

Edward L. Stahley has been ap- 
pointed municipal judge for the city 
of Rockledge. 

Harry P. Johnson, Clewiston, was 
named small claims judge for Hendry 
County succeeding the late Selden L. 
Stewart. 

President Walter A. Shelley of the 
Volusia County Bar Association pre- 
sented a gavel and robe to newly ap- 
pointed Circuit Judge James T. Nel- 
son during ceremonies held at the 
Halifax Law Center. Members of the 
bar association and other judges of 
the Seventh Judicial Circuit were pres- 
ent. Philip H. Elliott, Jr., was selected 
to succeed Judge Nelson as small 
claims judge. 

Miami Beach lawyer Harold B. 
Spaet succeeds the late Robert H. An- 
derson as circuit judge. 

The Florida Supreme Court Advis- 
ory Committee on Appellate Rules met 
January 25 at the Cherry Plaza Hotel 
in Orlando to discuss possible rule 
changes with area lawyers and officials. 
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Attending were Justice Campbell Thor- 


nal, committee chairman, Judge 
Charles A. Carroll, Miami, Third 
District Court of Appeal; Circuit 


Court Judge Culver Smith, West Palm 
Beach; Marion Sibley, Miami; Paul E. 
Raymond, Daytona Beach; W. C. 
Pierce, Tampa; and Larry G. Smith, 
Orlando. President Leon Handley of 
the Orange County Bar Association 
presided at an informal noon luncheon 
for committee members and guests. 

Municipal Judge R. L. Simpson, 
Jacksonville, has been reappointed to a 
four year term. 

A. J]. Hayward, Jr., Dade City, has 
been appointed city judge replacing 
E. B. Larkin. 

Replacing Ed. P. Buckenmyer as 
Dunedin municipal judge is John L. 
Robertson. 

Ernest C. Aulls, Jr., has been se- 
lected Eustis municipal judge replac- 
ing J]. Burnham Reilly, who resigned. 
Robert A. Stebbins has succeeded 
Judge Aulls as assistant to City At- 
torney Neal D. Huebsch. 


Venice Muncipal Judge John J. 
Blair was reappointed for another two- 
year term. 
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10 VOLUMES AND 5 PORTFOLIOS OF 21” x 29” COURTROOM DRAWINGS 


A new approach to Medical Evidence 


MEDICAL ATLAS FOR ATTORNEYS is a unique new method for preparing and presenting medical 
evidence with clarity and emphasis never before possible. Simplified anatomical drawings and 
concise-word text are so arranged that comprehension of basic medical topics—particularly 
anatomy, pathology, diagnosis, trauma, and interpretation of x-rays—is achieved without ex- 
tensive reading. 


MEDICAL ATLAS FOR ATTORNEYS is not a publication to be read, rather, it is for application at 
every stage of a personal injury case. 


> 


For additional information write to 


Bancroft-Whitney Co. |The Lawyers Co-operative 
San Francisco, Calif. 94119 Publishing Co. 
Rochester, N. Y. 14603 
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LOCAL BAR ASSOCIATIONS 


Newly elected officers of the Brow- 
ard County Bar Association are Don- 
ald H. Norman, president; Fred J. 
Ward, vice president; W. E. Bunch, 
Jr., secretary-treasurer; A. J. Mussel- 
man, Robert M. Arnold, George L. 
Pallotto, James F. Minnet, Robert M. 
Curtis, and W. Tinsley Ellis, executive 
committee. 

Succeeding Walter O. Sheppard as 
president, Lee County Bar Association, 
is Douglas Waldorf. To serve with him 
as vice president will be Arthur Knud- 
sen, Jr., and as secretary-treasurer, El- 
mer O. Friday, Jr. 

A legal forum featuring four panel 
discussions by St. Petersburg lawyers 
on various aspects of Florida law got 
underway January 28 at Christ Meth- 
odist Church with the first panel dis- 
cussing “Living with Florida Law.” 
The moderator was Richard T. Earle, 
Jr.; panelists were James H. Wehle, 
Kenneth M. Wilkinson, William R. 
Ryan, and Ross H. Stanton, Jr. Other 
forums included: “Automobile Buying 
and Operating” on February 11, with 
James P. Bennett, moderator, Robert 
K. Dixon, Wayne C. Nelson, Billy 
L. Rowe, Louie N. Adcock, Jr., panel- 
ists; “Real Property, Buying, Selling 
and Renting,” February 25, with Lin- 
coln C. Bogue, moderator, Gardner 
W. Beckett, Jr., Alfred E. Underberg, 
George F. Wilsey, Jr., William K. Ze- 
wadski, panelists; “Wills and Trusts,” 
March 10, with James T. Russell, 
moderator, W. Joseph Reynolds, Law- 
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ence E. Lyman, J. D. Hobbs, Jr., 
Bailey M. Welden, panelists. These 
forums have been held annually since 
1957, and are co-sponsored by the St. 
Petersburg Bar Association and The 
St. Petersburg Times and Evening In- 
dependent. 


New officers of the Monroe County 
Bar Association are W. Curry Harris, 
president, and Enrique Esquinaldo, 
Jr., secretary-treasurer. 

The Greater Hollywood Bar Asso- 
ciation featured an “armchair visit to 
San Salvador” at their January 29 
luncheon meeting held at the Valhalla 
Restaurant. Featured speaker was Dr. 
Frank Osmun, chairman of the Holly- 
wood-San Salvador Sister City Com- 
mittee, with a talk on, “Developments 
in Our Sister City Program.” Mrs. 
Kitty Lavery showed a narrated, color 
film on the city of San Salvador. 

Attorney General James W. Kynes, 
Jr., was guest speaker at a January 
meeting of the Marion County Bar As- 
sociation. 

The Broward County Bar Associa- 
tion’s “Scales of Justice” show, on tele- 
vision since November 1963, is seen 
on Sunday mornings from 11:30 til 
11:50, over WCKT. 

The Junior Section of the Dade 
County Bar Association heard State’s 
Attorney Richard Gerstein speak on 
censorship at the January luncheon 
meeting. 

New president of the Lakeland Bar 
Association is B. J. Langston. Other 
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A criminal law and procedure seminar was presented by the Dade County Bar Association on 


January 25 in Miami. Chairman Harry W. Prebish is shown above left as he displays exhibits used 
in the discussion of basic procedures in defense of a criminal case. Chester Bedell, Jacksonville, 
above right, was principal speaker on ‘‘The Bar and Gideon"’ during a buffet luncheon. 


Some 107 law- 
yers attended the 
seminar as shown 
here being ad- 3 
dresed by Judge 
Donald B. Bar- © 
mack, who dis- 
cussed the drunk 
driving case. 


officers elected were E. Snow Martin, 
vice president, and Edward J. Nolan, 
secretary-treasurer. 

The Bradenton Chapter of the Mili- 
tary Order of World Wars sponsored 
a Freedoms Foundation essay contest 
for Manatee County secondary and 
junior college students. In addition, 
the Manatee County Bar Association 
and the Manasota Chapter of the Dis- 
abled Officers Association donated a 
$50 savings bond to be given the stu- 
dent writing the best essay in both 
junior and senior high school divisions. 
A $25 savings bond was awarded the 
contest winners from individual 
schools, donated by the Manatee 
County Bankers Association. 

Sylvester C. Smith, former ABA 
president, was guest speaker at the 
January meeting of the Orange Coun- 
ty Bar Association held at the Robert 
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Meyer Motor Inn. 

New officers of the Pasco County 
Bar Association are William F. Brew- 
ton, president; Raymond H. Hodges, 
vice president; and William B. Good- 
son, secretary-treasurer. 

New president of the Fourteenth 
Judicial Circuit Bar Association is 
David C. Gaskin, Wewahitchka. Serv- 
ing with him as vice president is 
Thomas D. Sale, Jr., Panama City; 
and as secretary-treasurer, William ]. 
Rish, Port St. Joe. 

The Miami Beach Bar Association’s 
new officers are Stanley B. Richard, 
president; Morris Berick, president- 
elect; Leonard Rivkind, first vice presi- 
dent; Jay Dermer, second vice presi- 
dent; Doris Weinstein Sirkin, secre- 
tary; Murray Goodman, treasurer; 
Leonard O. Weinstein, historian. Di- 
rectors are Samuel S. Smith, Harvey 
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Associate Justice Hugo L. Black of the United 
States Supreme Court was guest speaker at 
the January general meeting of the Dade 
County Bar Association, His topic was ‘‘Ob- 
servations of a Judge.’ President Charles A. 
Kimbrell of the association is seated at his 
right. 


Reisman, Jack Ankus, Stanley Angel, 
Eugene Weiss, Michael Salmon, Judge 
Irving Cypen, Arnold Scher, Donald 
Eanett, Robert A. Peterson, Raphael 
K. Yunes, Harry Zukernick, Nelan 
Sweet, Henry Waitzkin and Harry B. 
Smith. 

Fletcher G. Rush, Orlando, was 
guest speaker at the February meeting 
of the Bar Association of Tampa and 
Hillsborough County held at the Hotel 
Tampa Terrace. “The Florida Bar— 
A Blueprint For Progress” was his 
topic for discussion. 

Stuart G. Nelson has recently been 
elected president of the North Brow- 
ard Bar Association. To serve with 
him as vice president will be Julian L. 
Williams; treasurer, Norman D, Zim- 
merman; secretary, James A. Weck. 


ASSOCIATIONS & PARTNERSHIPS 
Caldwell, Pacetti, Foster & Barrow 
announces that their law offices have 
been removed to Royal Park Building, 
324 Royal Palm Way, Palm Beach, 
and Manley P. Caldwell, Jr., has be- 
come a member of the firm. 

Stuart M. Simons has become a 
partner in the Miami firm of Simons 
& Simons, with offices at 1655 N.W. 
10th Avenue. 

The Pensacola firm of Wells & Cro- 
well announces that Gerald L. Brown, 
United States Commissioner of the 
Pensacola Division, Northern District 
of Florida, has become a partner of 
the firm which will continue the prac- 
tice of law under the name of Wells, 
Crowell & Brown, with offices at 305 
Brent Building. 


BAR JOURNAL. 


M.A.1.—MEANS MEMBER APPRAISAL INSTITUTE 


MEMBERS OF FLORIDA CHAPTER NO. 2 OF THE AMER- 
ICAN INSTITUTE OF REAL ESTATE APPRAISERS ARE 
LISTED IN THE JANUARY 1964 ISSUE OF THE FLORIDA 


AMERICAN 
INSTITUTE 


REAL ESTATE 
APPRAISERS 
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THIRD ANWUAL 


LEGAL INSTITUTE 
FLORIDA LAWYERS 


On their voyage to ports in the 
West Indies, these lawyers and 
their wives listen attentively to 
lecturer John C. Galvin. The in- 
stitute cruise was held from No- 
vember 23 to November 30 and 
promises to be an annual event. 


The firm of Ford & Wilson an- 
nounces that William L. Walker is 
now associated with them in the Pro- 
fessional Building at 321-B Indian 
Rocks Road, Largo. 

Hill, Hill & Dickenson announces 
that John M. Mankin has become a 
member of the firm and the removal of 
their offices to suite 1014 First Na- 
tional Bank Building, Tampa. 

Roger F. Dykes and Edward L. 
Stahley announce the formation of a 
partnership for the general practice of 
law under the firm name of Dykes & 


During the third an- 
nual legal institute 
for Florida lawyers 
sponsored by _ the 
Broward County Bar 
Association aboard 
the M/S _ Riviera, 
Chairman Ralph R. 
Quillan (center) ac- 
knowledges the wel- 
coming remarks of 
1. €. 
Guisseppe Luyk 
(right). Richard H. 
Merritt, Pensacola, is 
at left. 


Stahley, 226 King Street, Cocoa. 

T. G. LaGrone, formerly with 
Akerman, Senterfitt, Eidson, Mesmer 
& Robbinson, Orlando, joins Jack G. 
Knapp, former claims supervisor with 
Maryland Casualty Insurance Com- 
pany and Shelby Mutual Insurance 
Company, as associates in Bill Whita- 
ker’s law firm, in the Knowel Build- 
ing, Orlando-Winter Park. 

Ralph J. Blank, Jr., and Zell Davis, 
Jr., announce the addition of Angus 
]. Campbell to their law firm and 
change in the firm name to Blank, 


WEEKLY SUMMARIES OF DECISIONS OF FLORIDA 
SUPREME COURT AND 3 DISTRICT COURTS OF APPEAL 
In 5th year of service. 


FLORIDA APPELLATE COURT REPORTING SERVICE 


Tallahassee, Florida 


P. O. Box 1638 
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Davis & Campbell with offices in the 
Pan-A Building, West Palm Beach. 
They also announce the association 
of John R. Williams. 

Mark R. Hawes and Howard C. 
Hadden have formed a partnership at 
Suite 223, 500 First Avenue North, 
St. Petersburg. 

Ralph Richards, William E. Nodine 
and William Gilkey announce that 
John D. Fite is now a partner in their 
firm which will hereafter be known as 
Richards, Nodine, Gilkey and Fite, 
Clearwater. 

Winderweedle, Haines & Ward an- 
nounces that Victor E. Woodman has 
become associated with the firm at 
224 Park Avenue, South, Winter Park. 

Roland H. Gomez has become as- 
sociated with the North Miami firm 
of Kates & Ress, 1400 Northeast 
125th Street. 

W. H. Gleason, David U. Strawn 
and E. Thom Rumberger, formerly of 
Maguire, Voorhis & Wells, Orlando, 
have formed a partnership to be 
known as Gleason, Strawn & Rum- 
berger, with offices located at 121 
Fifth Avenue, Indialantic. 

Pervie P. Swann has taken as a 
partner his son, Richard Rockwell 
Swann, and will continue the practice 
of law under the firm name of Swann 
& Swann, with offices at 17 South 
Magnolia Avenue, Orlando. 


Jay H. Greenblatt has become a 
member of the Vineland, New Jersey, 
firm of Greenblatt & Greenblatt with 
offices at 614 Landis Avenue. 

Parker, Foster & Madigan an- 
nounces the association of Burnis T. 
Coleman, formerly General Counsel, 
Florida Industrial Commission, to the 
firm. Seymour H. Rowland, Jr., J. 
Robert McClure, Jr., and Julius F. 
Parker, Jr., continue as associates of 
the firm at offices located in the Brock 
Building, Tallahassee. 

The Miami law firm of Wakefield 
& Underwood announces that Gerald 
T. Nolan, Robert G. Hewitt and 
Andrew L. Richard, Jr., formerly as- 
sociates, have become members of the 
firm. 

Egerton K. van den Berg and 
Francis V. Gay announce the forma- 
tion of a partnership for the practice 
of law under the firm name of van 
den Berg & Gay with offices at 440 
First Federal Building, 125 East 
Church Street, Orlando. 

Dixon, DeJarnette, Bradford, Wil- 
liams, McKay & Kimbrell announces 
that Joseph W. Womack has become a 
partner in the firm and that Richard 
L. Abbott and Vincent E. Damian, Jr., 
have become associates, at offices lo- 
cated in the Dade Federal Building, 
Suite 900, 101 East Flagler Street, 
Miami. 


PEOPLES 


Capital and Surplus $1,452,000.00 
Incorporated February 27, 1950 


Nellie V. Stiles 
Assistant Vice President and 
Assistant Trust Officer 

Agnes B. Barber, President 


National Bank Of Miami Shores 


Working with and through members of The Florida Bar in Dade County 
especially relating to Trust Matters in the North Dade area. 
TRUST OFFICERS 
Charles Eldredge, Vice President and Trust Officer 
William E. Byrd 
Assistant Cashier and 
Assistant Trust Officer 


Louis V. Bartlett 
Assistant Trust Officer 


Leonard Usina, Chairman of the Board 
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Gibbons, Gibbons, Tucker & Cofer 
announces that Armin H. Smith, Jr., 
has become a member of the firm 
which will continue the general prac- 
tice of law as Gibbons, Tucker, Smith 
& Cofer, with offices at 606 Madison 
Street, Tampa. 

Lawrence C. Porter, Edward E. 
Levinson and David S. Kenin an- 
nounce the formation of a partnership 
for the practice of law under the firm 
name of Porter, Levinson & Kenin, 
with offices in Suite 1135, Alfred I. 
duPont Building, Miami. 

The Bartow firm of Boswell & Lane 
announces that Clarence A. Boswell, 
Jr., has become a partner in the firm 
which will be known as Boswell, Lane 
& Boswell. 

The Jacksonville firm of Dixon and 
Bartholf, composed of James H. Dix- 
on, Jr., and David A. Bartholf, was 
dissolved effective January 1. Dixon 


OMPLETE 
OMPACT 


orporation 


SUPPLIES 


The All New Corporation 
Outfit combines Printed ° 
Minutes, or blank sheets, i 

Stock Certificate book, Stock & Transfer 


ledger and Corporate Seal into one HAND- 
SOME BINDER. 


FLORIDA CORPORATION SUPPLIES 
BOX 2087 - HOLLYWOOD, FLA. 
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is still practicing at 222 Baymar 
Building, and Bartholf is now associ- 
ated with Arthur J. Gutman at 1107 
Universal Marion Building. 

Robert E. Clawson has joined the 
Plant City firm of Trinkle, Trinkle & 
Redman, which will hereafter be 
known as Trinkle, Redman & Claw- 
son with offices at 306 W. Reynolds 
Street. 

B. Clarke Nichols, formerly of 
Sarasota, is now with the Naples firm 
of Smith, Carroll, Vega, Brown & 
Nichols with offices at Suite 12, Balch 
Building. 

The firms of Friday & Jessell and 
Roberts, Watson & Taylor have en- 
tered into partnership under the name 
of Roberts, Watson, Taylor & Friday. 
The firm includes James R. Jessell, 
Charles M. Roberts, Frank B. Watson, 
Jr., Claude E. Taylor, and Elmer O. 
Friday, Jr., with offices in the Fort 
Myers Federal Building, McGregor 
Boulevard Shopping Center, Fort 
Myers. 

OFFICE OPENINGS & REMOVALS 

Norman F. Burke announces the 
removal of his offices for the general 
practice of law to 440 First Federal 
Building, Orlando. 

Thomas E. Sholts announces the 
opening of his office at Suite 811, 
Harvey Building, West Palm Beach. 

Ruth Fleet Thurman has opened an 
office at 918 First Federal Building, 
St. Petersburg. 

Marion Huntly announces her re- 
tirement as Federal Estate and Gift 
Tax Examiner and the opening of her 
law office at 2034 Minerva Avenue, 
Jacksonville. 

Bruce A. Beihl announces the re- 
moval of his offices to the Manatee 
National Bank Building, Bradenton. 

Jackson Bryan, former executive di- 
rector of the Florida Petroleum Coun- 
cil, Jacksonville, has opened law of- 


THE FLORIDA BAR JOURNAL 


| 
i 
| 
| 
i 


| 
AOA 


fices at 122 Lemon Street, Palatka. 

Terry McDavid, Lake City, an- 
nounces the opening of his office in 
the People’s Hardware Building. 

New offices have been opened in 
Clearwater by Kenneth A. Sunne at 
501 S. Ft. Harrison Avenue, in the 
Legal Arts Building. 

Walter E. Dence, formerly of the 
law firm of Brigham & Dence, an- 
nounces the reopening of his office for 
the general practice of law at Suite 
214, Biscayne Building, Miami. 


OTHER NEWS OF INTEREST 
Sidney H. Taylor, DeLand, re- 


cently received two awards because of 
his five-year fight to keep the Volusia 
County seat at DeLand. On January 
25 the DeLand Jaycees presented him 
with a Good Government Award at 
their annual Distinguished Service 
Award Banquet, the first ever to be 
awarded by the organization, On 
January 27 at the DeLand Chamber 
of Commerce annual membership 
meeting and banquet, he was honored 
with a special good citizenship award. 
The theme of this annual meeting was 
“Salute to the Judiciary.” Supreme 
Court Justice Campbell Thornal was 
honored guest. 

Herbert U. Feibelman, Miami, has 
been appointed a member of the bank- 
ruptcy committee of the National Fed- 
eral Bar Association. Mr. Feibelman 
is chairman of the sub-committee on 
bankruptcy of The Florida Bar, and a 
member of the committee on bank- 
ruptcy of the American Bar Associa- 
tion. 

William T. Swigert, Ocala, has re- 
cently been selected attorney for the 
town of Belleview, succeeding Willard 
Ayres who resigned to take office as 
mayor of Ocala. Swigert also was 
awarded the Distinguished Service 
Award presented annually by Ocala 
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Jaycees for outstanding community 
service. The award was presented Jan- 
uary 20 by newly appointed Attorney 
General James W. Kynes, who was 
main speaker at the banquet. 

Stanley A. Brandimore has been 
named assistant counsel for Florida 
Power Corporation in St. Petersburg, 
effective January 6. Prior to joining 
Florida Power as staff attorney in 
1959, Brandimore was an attorney 
with the Florida Public Utilities Com- 
mission in Tallahassee from 1957 
until 1959; he also served as an at- 
torney in the office of the State Treas- 
urer and Insurance Commissioner, 
Miami. 

Miami Jaycees presented a Distin- 
guished Service Award to Herbert P. 
Benn, assistant state attorney general, 
for his service to the public in crimi- 
nal law and named him Miami's out- 
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standing young man of the year. State 
Attorney Richard E. Gerstein made 
the presentation at a dinner held at 
the Ocean Ranch Motel in January. 

Robert E. Jagger, public defender 
for Pinellas County, was guest speaker 
at the January meeting of the St. 
Petersburg Legal Secretaries’ Associa- 
tion. He discussed the functions of his 
office and summarized office proce- 
dures necessary to carry out his duties. 

John J. DiVito, St. Petersburg, will 
serve as president of the Pinellas 
County Trial Lawyers Association for 
1964-65. Also elected at the January 
16 meeting were Robert E. Beach, 
vice president; R. M. Cargell, secre- 
tary; and William C. Kaleel, Jr., 
treasurer. 

John W. Spinner, Delray Beach, 
has been accepted as a member of the 
Academy of Florida Trial Lawyers. 
Membership in this organization is 
limited to members of the Bar who 
have achieved certain accomplish- 
ments in the field of trial work. 

Alva Duncan resigned as public de- 
fender for the Third Judicial Circuit, 
effective January 31, to devote full 
time to his private law practice. 

First Federal Savings and Loan As- 
sociation of Broward County has 
elected Samuel O. O'Bryan, Jr., and 
Jack S$. Cheaney to its board of direc- 
tors. 


Nathan H. Wilson, president, Jack- 


sonville Bar Association, spoke be- 
fore the Duval County Classroom 
Teachers’ Association on “Bootstrap 
Committee” in late January. 

Polk County Solicitor Gordon Mac- 
Calla announced the appointment. of 
Monterey Campbell III as first assist- 
ant solicitor replacing Wallace L. 
Storey who resigned. 

Hawley Ford has been selected sec- 
ond assistant to City Attorney August 
C. Paoli, Hollywood. 

Appointed city attorney for Dade 
City was William H. Seaver, replac- 
ing E. B. Larkin. 

George W. Smith, Clearwater, 
spoke on wills at the January meeting 
of the American Association of Re- 
tired Persons. 

E. Willard Howatt was appointed 
St. Augustine Beach city attorney re- 
placing James S. Holton, who re- 
signed. 

Assistant U. $. Attorney Thomas J. 
Hanlon III was appointed chief trial 
attorney for the U. S. Middle District 
Court of Florida. 

State Attorney W. D. Hopkins and 
Julian R. Alford have been appointed 
to the board of directors of the Lewis 
State Bank, Tallahassee. 

Lake Wales City Attorney R. E. 
Bradley, Jr., discussed charter changes 
being proposed for the City of Lake 
Wales at a January luncheon meeting 
of the Sounding Board. 


HARRY M. ASHTON 
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St. Petersburg 13, Florida 
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Robert James Kelly, Tallahassee, 
has been appointed first assistant at- 
torney general. 

Guest speakers at the second annual 
legal institute held at Brevard Junior 
College on January 11 were Henry P. 
Trawick, Jr., who discussed, “Florida’s 
New Mechanic’s Lien Law,” and J. 
Lewis Hall, Jr., who spoke on “Ripar- 
ian Rights, Submerged Lands, and 
Bulkhead Lines.” 

Public Defender L. Clayton Nance 
has appointed Edward A. Gross as an 
assistant for the Fifteenth Judicial 
Circuit. 

Robert R. Johnson spoke on “Prob- 
lems of the School Board” at a Janu- 
ary meeting of the Republican Club of 
the Palm Beaches. 

|. Lewis Hall was reappointed Leon 
County attorney for the 25th year. 

Clearwater lawyer Lloyd M. Phil- 
lips was the recipient of the 10th an- 
nual David Bilgore Memorial Award 
at a January luncheon meeting of the 
Kiwanis Club. 

The members of the Tampa City 
Election Board have selected James A. 
Lenfestey as their new vice chairman, 
he having been elected to a four-year 
term on this five-member board in last 
fall's Tampa citywide run-off elec- 
tions. 

U. C. Barrett was presented Stet- 
son University’s Distinguished Service 
Award by President J. Ollie Edmunds 
at the mid-winter law graduation din- 
ner on the St. Petersburg campus 
January 28. More than 300 guests, 
including Chief Justice E. Harris 
Drew of the Supreme Court, attended 
the ceremony. 

The Bayshore Exchange Club of 
Miami Beach held its installation in 
late January in the clubroom at Chan- 
dler’s Restaurant. County Judge Frank 
B. Dowling was installing officer and 
George ]. Alboum accepted the post of 
president. 
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R. Hardy Matheson, Miami, was 
honored by the Pan American Society 
of Puerto Rico for his efforts in sup- 
port of science and conservation in the 
Americas. The society, with members 
in 21 Latin American countries, was 
formed for the purpose of developing 
closer ties between the various peoples 
of the Americas. 

Reappointed Venice city prosecu- 
tor for a two-year term was Donald L. 
Clapp. 

Glover E. Ashby was recently 
elected to the Sarasota County United 
Appeal board of directors, and James 
]. Drymon was re-elected. 

Walter B. Lebowitz, Miami Beach, 
has been appointed Democratic Com- 
mitteeman to fill the vacancy caused 
by the resignation of Chief of Police 
Rocky Pomerance. 

Sanford S$. Faunce, Miami, was ap- 
pointed by President Francisco Jose 
Orlich as honorary consul in Miami 
from Costa Rica. Faunce has practiced 
law in Florida since 1948, being also 
a member of the Massachusetts Bar. 
He is a Lt. Colonel in the USAR and 
the Judge Advocate General Corps as 
head of a general court-martial team. 

Miss Eileen Campion, Miami, has 
placed first in nationwide competition 
for the best legal article submitted by 
a woman lawyer. The contest was 
sponsored by Phi Delta Delta Legal 
International Fraternity, and articles 
were adjudged on the basis of general 
legal interest and significance of sub- 
ject matter, as well as scholarship and 
presentation. 

Miss Campion received her LL.B. 
degree from the University of Miami 
in 1961, after which she was ap- 
pointed Legal Research Assistant to 
the Legislative Reference Bureau in 
Tallahassee. She returned to Miami in 
1962 to open her own office for the 
general practice of law. 
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BRIEFLY YOURS (Continued from page 113) 


@ A HEARING on the proposed Treasury regulations that 
could bar corporate tax benefits to professional corpora- 
tions and associations has been requested by the American 
Bar Association. Professional corporations have been 
authorized by legislation or court rule in 33 states to 
qualify lawyers, doctors and other professionals for tax 
treatment comparable to that given business corporations. 
The Treasury regulations were published December 17 after 
a wait of more than two years. William A. Hamilton, Jack- 
sonville, chairman, Sub-committee on Taxation and Profes-= 
sional Service Corporations, will represent The Florida 
Bar at the hearing in Washington, D. C. 


@ THE UNIVERSITY OF MIAMI School of Law will hold its 
first annual Inter-American Aviation Law Conference April 
15-17 to bring a broader knowledge of this specialized 
field to international airline and governmental officals 
as well as aviation lawyers. Registration will be limited 


to 30 persons. For further information, write the UM Law 
School. 


@ PRINTING OPERATIONS of The Florida Bar Journal were 
moved from Tallahassee to Convention Press in Jacksonville 
this month in order to facilitate production and maintain 
its publication schedule of the 15th of each month. 


@ A PREVENTIVE LAW PROGRAM and accompanying published 
book has been prepared by Section 3 of the llth JAG De- 
tachment stationed at Kendall Armory, Coral Gables. The 
program is designed for use by members of the armed forces 
and pertains to laws of the State of Florida in which 
service men may be interested. Captain Herman J. Green- 
glass, Miami Beach, was chairman of the project. 


e E. LAMAR SARRA of Jacksonville has been elected chairman 
of the Continuing Educational Council of Florida, the 
third chairman in the 32-year history of the voluntary as- 
sociation of statewide organizations set up to make a 
continuing study of the problems of public education in 
Florida. Sarra represents The Florida Bar, succeeding the 
late J. Velma Keen of Tallahassee. 


Executive Director 
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BAY COUNTY ASSOCIATION 
Marvin A. Urquhart, Jr., 
P. O. Box 1095. 

BREVARD COUNTY BAR ASSOCIATION 
William C. Walker, Jr., President 
P. O. Box 1048 

BROOKSVILLE BAR ASSOCIATION 
Richard E. McGee, Sr., President 
P. O. Box 635 

BROWARD COUNTY BAR ASSOCIATION 
Donald H. Norman, 
506 Broward Nat'l Bank Bldg. ............ Ft. Lauderdale 

CHARLOTTE COUNTY BAR 
Kenton H. Haymans, President 
115 West Olympia Ave. ....................... Punta Gorda 

CLEARWATER BAR ASSOCIATION 
William E. Nodine, President 
Lincoln and Park 

COLLIER COUNTY BAR ASSOCIATION 
Thomas R. Brown, President 


Box 798 
CORAL GABLES BAR ASSOCIATION 
George C. Persandi, President 
2315 Lejeune Rd. 
DADE COUNTY BAR ASSOCIATION 
Charles A. Kimbrell, President 
9th Floor, Dade Federal Miami 
DeSOTO COUNTY BAR ASSOCIATION 
Hugh G. Jones, President 
20 W. Magnolia Street 
THE FEDERAL BAR ASSOCIATION 
South Florida Chapter 
J. Edward Worton, — 
552 Pan Am. Bank 
FLORIDA "ASSOCIATION “OF WOMEN LAWYERS 
Dorothea Vermorel, President 
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Titusville 


Brooksville 


Clearwater 
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Coral Gables 
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Miami 


301 Forum Bidg. Hollywood 
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P. O. Box Hollywood 
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President 
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HIALEAH-MIAMI” SPRINGS BAR ASSOCIATION 

Robert G. Maxwell, President 

11816 Westward Drive Miami Springs 
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115 S. Lake Ave. 
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INDIAN RIVER COUNTY BAR ASSOCIATION 

ge Heath, President 
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Homestead 
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LAKE CITY BAR ASSOCIATION 
Herbert F. Darby, President 
Peoples Hardware Building ................--...----- Lake City 
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Douglas L. Waldorf, President 
P. O. Box 1/187 
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First National Bank Building ...................... Bradenton 
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Ben Daniel, Jr., President 
4 s. M St. 

MARTIN COUNTY BAR ASSOCIATION 
Robert F. McRoberts, Jr., President 
P. O. Box 1075 

MIAMI BEACH BAR ASSOCIATION 
Stanley B. Richard, President 
605 Lincoln Rd. 

MONROE COUNTY BAR ASSOCIATION 
W. Curry Harris, President 
317 Whitehead St. 
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Orlando 
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David C. Gaskin, President 
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SOUTH MIAMI DISTRICT BAR ASSOCIATION 

Waldo G. Rothenberg, President 

6075 Sunset Drive South Miami 
SOUTH PALM BEACH BAR ASSOCIATION 

Rusley C. Meeker, President 

P. ©. Drawer 1120 
SPANISH-AMERICAN BAR ASSOCIATION 

Rafael A. Rivera-Cruz, President 

Box 2672 San Juan, Puerto Rico 
ST. JOHNS COUNTY BAR ASSOCIATION 

Malcolm L. Stephens, Jr., President 

St. Augustine 
ST. LUCIE COUNTY BAR ASSOCIATION 

Rupert J. Smith, President 
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ST. PETERSBURG BAR ASSOCIATION 

Paul H. Rooney, President 


Naples 
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P. O. Box 427 St. Petersburg 
TALLAHASSEE BAR ASSOCIATION 

William A. O'Bryan, President 

Tallahassee 
THE BAR OF TAMPA & 
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Tom Jr., President 

620 Twiggs St. Tampa 


VOLUSIA COUNTY BAR ASSOCIATION 

Walter A. Shelley, President 
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PEACE MIND 
AND SECURITY! 


The very essence of home ownership is the peace of mind and sense of security which arises there- 
from. Lacking this, one of the basic elements of satisfaction is lost to the homeowner. 

Realization of this fact has led more and more Realtors to recommend land title insurance to their 
clients, and caused these same clients to desire it and order it attended to. 

Today’s buyer of real estate can have the peace of mind and security to which he is entitled, by 
relying upon his Realtor and his attorney to handle the details of such transactions, and instructing 
them to obtain for him a land title insurance policy as the final protection of his ownership. 


TITLE & TRUST COMPANY OF FLORIDA AGENCIES 


Baker County 
BAKER Cano & ABSTRACT CO. 
Macclenny, Florida 
Bay County 
BAY COUNTY LAND & ABSTRACT 
Co., INC. 
Panama City, Florida 
Bradford County 


BRADFORD COUNTY ABSTRACT CO. 


Starke, Florida 
Brevard Count 


y 
ABSTRACT & TITLE CORP. OF FLA. 


Titusville, Florida 


Brevard County 


ABSTRACT & TITLE CORP. OF FLA. 


Melbourne, Florida 


Broward County 
LAUDERDALE ABSTRACT & TITLE 


co. 
Fort Lauderdale, Florida 
Charlotte County 


ABSTRACT H TITLE CORP. OF FLA. 


Punta Gorda, Florida 


Citrus County 
CITRUS COUNTY TITLE & 
ABSTRACT CO. 
Inverness, Florida 


Clay County 


TITLE % TRUST COMPANY OF FLA, 


Jacksonville, Florida 


Collier County 
GUARANTEE ABSTRACT & TITLE 
INSURANCE CO. 
St. Petersburg, Florida 


Columbia County 
BROWN REALTY & ABSTRACT CO. 
Lake City, Florida 


Dade County 


ABSTRACT & TITLE CORP. OF FLA. 


Miami, Florida 


Dade County 
DADE- COMMONWEALTH TITLE & 
ABSTRACT COMPANY 
Miami, Florida 


Desoto County 
DESOTO ABSTRACT COMPANY 
Arcadia, Florida 

Duval County 


TITLE Ad TRUST COMPANY OF FLA, 
Jacksonville, Florida 


Flagler County 
FLAGLER COUNTY ABSTRACT CO. 
Bunnell, Flozida 


Franklin County 
DODD TITLE COMPANY, INC. 
Apalachicola, Florida 


County 
B. GREER ABSTRACT COMPANY 
Florida 


Gulf County 
TOMLINSON ABSTRACT CO., INC. 
Port St. Joe, Florida 


Hendry County 
HENDRY County TITLE & 
ABSTRACT CO. 
La Belle, Ficrida 


Highlands County 
HIGHLANDS SECURITY ABSTRACT 
& TITLE COMPANY 
Sebring, Florida 


Hillsborough County 
TAMPA ABSTRACT & TITLE 
INSURANCE CO. 
Tampa, Florida 


Holmes County 
BONIFAY "ABSTRACT COMPANY 
Bonifay, Florida 


Holmes County 
"LAND TITLE & TRUST 


Indian River County 
INDIAN RIVER ABSTRACT 


co. 
Vero Beach, Florida 


Jackson County 
FLORIDA LAND TITLE & TRUST 
INC 


Marianna, Florida 


Lake County 
LAKE ABSTRACT & GUARANTY CO. 
Tavares, Florida 


County 
B. GREER ABSTRACT COMPANY 
Florida 


Manatee County 
GUARANTEE ABSTRACT & TITLE 
INSURANCE CO. 
St. Petersburg, Florida 


Marion County 
FLORIDA TITLE & ABSTRACT CO. 
Ocala, Florida 
Martin County 
FLORIDA ABSTRACT & TITLE 
INSURANCE CO, 
Stuart, Florida 
Nassau County 
FLORIDA ABSTRACT & TITLE 
INSURANCE CO. 
Fernandina Beach, Florida 
Okaloosa County 
HARRELL TITLE CORP. 
Fort Walton Beach, Florida 
Orange County 
FIDELITY TITLE & GUARANTY CO. 
Orlando, Florida 
Pasco County 
PASCO ABSTRACT COMPANY 
Dade City, Fiorida 
Pinellas County 
GUARANTEE ABSTRACT COMPANY 
St. Petersburg, Florida 
Pinellas County 
PINELLAS COUNTY TITLE CO. 
Clearwater, Florida 
Polk County 
LAKELAND ABSTRACT COMPANY 
Lakeland, Florida 
Putnam County 
— ABSTRACT & GUARANTY 


Palatka, Florida 
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ST. JOHNS COUNTY ABSTRACT CO. 
St. Augustine, Florida 


St. Lucie County 
ABSTRACT & TITLE CORP OF FLA. 
Ft. Pierce, Florida 


Sarasota County 
GUARANTEE ABSTRACT & TITLE 
INSURANCE CO. 
Sarasota, Florida 


Seminole Cou 
FIDELITY TITLE & GUARANTEE CO. 
Orlando, Florida 


Volusia County 
VOLUSIA COUNTY ABSTRACT CO. 
DeLand, Florida 


Washington County 
FLORIDA LAND & TRUST CO., INC 
Marianna, Florida 


**In addition to the above agents, Title & Trust Company of Florida is represented in nearly every 
county in Florida. For information, inquire at the home office — 200 East Forsyth St., Jacksonville. 
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ANNOUNCING—AII New 
FLORIDA and FEDERAL 
ESTATE and TAX 
PLANNING 
with 
ANNOTATED FORMS 


by 
SIDNEY C. WARD 
of the Orlando, Florida Bar 


Tailored to the FLORIDA Practice of 
income, gift and estate tax plan- 
ning. Realistic approach to lifetime, 
testamentary, and post-mortem 
planning and tax dispute proced- 
ures. 


Concise FLORIDA answers to hun- 
dreds of problems now IMMEDI- 
ATELY available in one volume. 


Requirements, options, alternatives 
and tax-trap warnings-all in the 
forms where they are needed, 


Prepublication price $15.00. 


In drafting wills, trusts, and 
other legal instruments the tax 
problems must always be con- 


videred, 


THIS WILL BE ONE OF THE MOST PRACTICAL and VALUABLE BOOKS IN YOUR LIBRARY 


Descriptive folder mailed 
upon request — — — 


THE HARRISON COMPANY 


93 Hunter Street, S.W. — P. O. Box 4214 — Atlanta, Georgia 30303 
FLORIDA REPRESENTATIVES 


|. W. GRANADE MORTON HAWKINS 
3915 S.W. 60th Place P. O. Box 409 


Miami, Florida 33155 Gainesville, Fla. 32601 


